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FOREWORD
A NEED FULFILLED

Virginia H. Knauer*

The Loyola Consumer Protection Journal is proud to include
Mrs. Knauer as one of the contributors to its first edition. In her in-
troductory remarks, Mrs. Knauer outlines the function which the
Journal can perform, and how the private bar can help improve the
plight of the American Consumer.

The editors and publishers of the Loyola Consumer Protection
Journal are to be congratulated for realizing the serious lack of
consumer-oriented publications directed to the legal community
and for taking the initiative to fill this gap.

In addition to contributing to the creation of a much-needed
Source of centralized information for use by practicing attorneys,
lawmakers, educators and others, this publication will perform an
Cssential role in the solution of two critical problems which cur-
rently beset the consumer movement.

One is the acute need for more and better research, both legal
and factual. Research, if undertaken, can often overwhelmingly
Prove the consumer’s case. Its absence, on the other hand, has mate-
rally slowed progress in securing remedies for abuses known to
exist. This lack of adequate research has too often led to the charge

at consumer advocates are merely “bleeding hearts.” Actually —
and this is a rather sad commentary — the consumer has been
I'@-St—‘:arc'hed from head to toe by those engaged in marketing to
etermine what he will buy, how he will be induced to buy, where
¢ will buy, and so on, ad infinitum. However, research into what
'S problems are, the scope and scale of these problems, and how
€Y can be resolved is still in its infancy.

gl Tht? other critical problem is the lack of good consumer law
aCtrses In law schools. This situation has been perpetuated by two
refeg-rs' First, there has long been an absence of adequgte text and
4 ence material for use in such courses. Second, law in the main
. Primarily been approached and learned from a strictly commer-
A1 point of view. As a result, few lawyers have developed an

¥ et s
Virgina Knauer is President Nixon’s Special Assistant for Consumer Affairs.



2 rovora Consumer Protection JOURNAL [Vol. I:1

awareness of consumer problems and even fewer have directed their
careers toward consumer law. Admittedly, the development of ad-
ditional consumer law courses is a long-range project. But it is es-
sential to initiate such programs now. Besides being reflected in
the private bar within a few years, the impact of such courses
would certainly be felt in executive, legislative and judicial bodies
throughout the country.

The Loyola Consumer Protection Journal can help ameliorate
these inadequacies. Perhaps its greatest service over the long run
will be its assistance in enlisting the whole legal profession (in ad-
dition to that minority of attorneys already practicing consumer
law) in the consumer cause. Beyond materials to be presented in
the Journal, which will be of invaluable aid to this group in repre-
senting the consumer’s interest, general exposure to such a publi-
cation can be expected to raise the level of consciousness of the en-
tire private bar in the area of consumer affairs.

I believe it may be reasonably stated that the private bar is the
sleeping giant of consumer protection. For obvious reasons (not the
least being a lack of pertinent law school courses and resource mate-
rials for professional use) the organized bar has, for years, avoided
handling disputes arising from consumer transactions. Various
obstacles, such as the small amounts generally in controversy, the
difficulties of proof, and the lack of adequate compensation for pro-
fessional services have helped create a situation in which a relatively
small group of practicing lawyers handles the bulk of consumer
litigation. Still, no greater protection for consumers could be pro-
vided than by an aroused and properly motivated bar, Not only
would consumers receive greatly enhanced measures of protection,
but the cost of such a program to government at all levels would be

slight.

Our needs are extensive. We need test cases brought before the
courts so that in time we will have established a broadly expanded
body of enlightened precedent. We need more aggressive prosecu-
tion and enforcement of existing consumer laws, in addition to the
passage of new laws each year by the Congress and the state
legislatures. We need lawyers with the expertise to define existing
problems and suggest workable solutions. We need the increased
involvement of the private bar at every level.

Let us look at some of the major problems which the legal
profession can play a role in resolving. One certainly is the improve-
ment of the grievance and redress machinery available to the con-
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sumer. Small claims court procedures must be improved so as to
provide the consumer with more adequate legal remedies. We must
explore the potential of consumer class suits. Given the crowded
condition of court dockets and the realities of the present-day market-
place, perhaps courts of law cannot handle all controversies. Other
possibilities should be explored.

We must also review the whole range of federal and state laws
which, in effect, give the seller an unfair advantage over the con-
sumer, The holder-in-due-course doctrine in consumer transactions
should be modified. The risk of dealer fraud now rests squarely
on the consumer under a system in which a financing agency can
burchase installment notes free of consumer defenses. The fact that
some states have removed holder-in-due-course protection from all
Installment sales raises a strong question as to the need for any
Jurisdiction to apply this doctrine. Not only are financing agencies
quite able to protect themselves, but also the policing of installment
sales which they would initiate would rebound to the benefit of
consumers and ethical businessmen alike.

Essential to the improved consumer protection framework
which must be developed is the establishment of strong consumer
affairs offices in every state. Such offices should be adequately
financed and armed with basic consumer protection laws. They
should have the power to conduct investigations, hold hearings,
issue subpoenas, and enforce the laws effectively. These offices should
have branches throughout the state, especially in the urban and
rural ghetto areas, so that they are easily accessible to the poor.

In short, the opportunities for lawyers to improve the consumer
Protection system in this country are enormous.

Furthermore, even in representing producers of consumer goods
and services, attorneys can serve the consumer’s interests. I would
ike to offer four suggestions as guidelines for such attorneys and
the production interests which they represent.

First, hesitate before concluding that opposition to proposed
government standards or regulations is inevitably in the industry’s
Ong-term interests. As a case in point, for years the citrus industry
Tesisted regulations for improved juice standards, including ingre-
dient labeling of juice content. Recently, however, it has come to
accept those measures. By taking such a position the citrus industry
as received favorable notice across the country.

Second, undertake the task of discovering and improving means
Y which the industry can do an efficient job of self-regulation.
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Third, support a mechanism for prompt resolution of consumer
complaints. The old axiom from the country store days, “a satisfied
customer makes a happy merchant,” still applies today. Many com-
panies are reaping benefits from their own in-house, voluntary
settlement procedures. Another kind of complaint mechanism is the
successful Major Appliance Consumer Action Panel. This body was
established by the major appliance industry to handle consumer
complaints which have not been redressed by dealers and manu-
facturers.

Fourth, support a permanent, in-house consumer advocate to
represent the consumer and to question marketing and environ-
mental decisions of the company.

In summary, there are numerous ways in which the Loyola
Consumer Protection Journal can be expected to advance consumer
interests. The Journal stands to serve as an important resource and
stimulus to the members of the private bar. I wish to extend my
best wishes to the Loyola Consumer Protection Journal and to all
those connected with the publication.



COLLOQUY:

Consumerism, Lawyers and the Legal System

The following is an excerpt of a discussion between four law
Professors who are concerned with consumer protection. The dis-
Cussion raises the dilemma which confronts those who work in the
law and see in it the potential to alter the human condition: can law
l.lave a control impact on modern bureaucratic institutions? The
Importance of this conversation, however, is not dependent upon the
conclusions which it draws in relation to consumer protection.

at is exciting about this dialogue is that it: (1) transcends its
own example of consumerism; and (2) illustrates the prerequisite
Process of definition which must be undertaken prior to any con-
sideration of law reform.

Law reform is discussed here in terms of consumer protection.
The arguments are based on the assumption that there exists a
class of consumers and a class of manufacturers, and that the manu-
facturers have the capacity to exploit the consumers. However,
what is being considered is not just the plight of the modern day
Consumer, but the plight of modern day man. The implication
which arises is that, in a sense, modern man is the ultimate con-
Sumer, He consumes goods and services. He is always in the
quition of being exploited by the variety of social and political in-
Stitutions with which he must deal on a day-to-day basis if he is
to survive in an institutionalized society. Thus, the question of how
to aid and protect the consumer in his relationships with manufac-
turing institutions has a universality about it: Man is not viewed
SOle!y in relation to manufacturing institutions, but in relation to
all institutions which have the capacity to exploit him because of

€ posture of the particular relationship.

1In order to discuss possible ways of protecting consumers, the
Participants in the dialogue ‘engage in a process of defining what
€y mean by “consumer protection.” What is it that consumers
Need protection from? What role does the institution play? This
Nterchange of ideas is exemplary of the thought process which one
must go through prior to engaging in any kind of law reform ac-
t“’_ltY- Consideration must be given to the nature of the relation-
ships between the various components of the problem; in this case,




6 rovoLa Consumer Protection JOURNAL [Vol. I:5

the components are consumers, manufacturing institutions and
lawyers.

THE PARTICIPANTS

NEIL O. LITTLEFIELD,! JOHN E. MOYE,” HOWARD I. RO-
SENBERG,? and ROBERT H. SULNICK.*

TaE DiscussioN

MOYE: To begin with, the judicial system is a poor system for
protection. That includes the lawyer as well as the courts and
the judges. The time element involved and the cost of litigation
do much to make it a very poor system for protecting the consumer.
Crowded court calendars often force the consumer to wait a year
and a half or two years to get into court, and during this time he is
usually suffering with the defective goods.

SULNICK: I think it is very important to make a public-pri-
vate distinction in talking about the kind of things we have in mind.
And then I think we must speak of compensation and control. Com-
pensation refers to the private remedy, while control is the public
remedy. On a private level of analysis, I believe you are absolutely
right when you indicate that the present system is a poor one.
When a client has to wait three years to get to court to seek com-
pensation for his defective automobile, he is clearly being denied
“justice.” There is just no way around it.

ROSENBERG: Well, I would say so, even if he must wait three
months.

SULNICK: Yes, I agree. As for compensation, you really can-
not fully compensate him; the delay has been too great. But the
question I would ask is this, “If there is a class of consumers and

1 Professor, University of Denver College of Law; B.S. University of Maine, 1953;
LL.B. Boston University, 1957; LL.M. University of Michigan, 1959; Co-editor, CasEs
AND MaTeriaLs oN ComMMERCIAL TraNnsactioNs Unper tHE CoMMERcIAL Cope (1968).
Recent articles: The Plight of the Consumer in the Uniform Commercial Code, 48
Denver L.J. 1 (1971); Consumerism: A Review and Preview, SprciaL Denver L.J.
12 (1970); Preserving Consumer Defenses: Plugging the Loophole in the UCC, 44
N.Y.U. L. Rev. 272 (1969); Home Solicitation Sales Act of 1967, 42 Conwn. B.J. 436

1968).

; 2 L)ecturer on Commercial Law, University of Denver College of Law; B.B.A. Uni-
versity of Notre Dame, 1965; J.D. Cornell University, 1968. Author, Debtor-Creditor
Remedies: A New Proposal, 54 CorNeLL L. Rev. 249 (1969).

3 Adjunct Professor, University of Denver College of Law; General Counsel, Legal
Aid Society of Metropolitan Denver. o,

4 Acting Associate Professor, Loyola Univeristy of Los Angeles School of Law; A.B.
University of Indiana, 1964; J.D. DePaul University, 1967; LL.M. New York Uni-
versity, (1968). Co-author, LaAw anND Sociar ScieNce Researcr (1969).
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a class of manufacturers, should the assumption not be that strict
liability enforced on a class action basis, will control behavior?”
That is a big assumption, but it has historically been that way. The
next question I have to ask is, “Can this historical assumption be
justified in the twentieth century?” Then one must determine what
the essential value of a lawsuit happens to be. Will the purse-string
approach be sufficient? Would the implementation of complete
strict liability make it cost more to produce safer products? In
other words, “What is the possibility that the class action lawsuit
will have some deterrent effect?”

MOYE: But you still come back to the same problem that How-
ard brought up before. Whether compensation or control is the
goal, it must still be pursued on a case by case basis, requiring a
great deal of time.

LITTLEFIELD: Since Bob has posed so many questions, let’s
take them one at a time. I think what he is suggesting to us is that
if we think in terms of a public-private dichotomy, then maybe we
can still use the court system, but employ a different group of
plaintiffs or recognize consumer vs. the industry as opposed to John
Jones vs. the manufacturer.

SULNICK: I agree, but T would add that tort actions for com-
Pensation on a private level are basically useless. On a public level,
the common law may have a function to play which I think it
!las always played historically. The common law is certainly not
neffective; it depends upon what you think you want to do with it.

.. JOURNAL: There seems to be an underlying problem. Could
1t be that the principal course of consumer problems is not the reme-
dies, but the legal system itself? Isn’t it a question of the legal sys-
t.em itself? Tsn't it a question of the legal system not being acces-
sible to potential plaintiffs?

. SULNICK: As I see it, the real problem is the lawyer — what

€ 1s willing to do, how he sees his role in society and how he is
willing to respond.

LITTLEFIELD: Well this is true only if you think of the law-

Yer as something more than a businessman. A new aspect of the

legal profession would have to be created, something like Nader’s

suggested public service law firm, rather than blame the present
system,

SULNICK: Well, I am not sure. The thing that I always get
UMg-up on is that I think before this nineteenth century boom of
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private law, lawyers were basically public servants. I mean, they
were not businessmen. Today the legal profession is another road
to business. It’s very nearly impossible to go out and set up a busi-
ness from scratch, but far less difficult to become a lawyer. It’s a
business.

LITTLEFIELD: Well, it might be interesting to discuss to
what extent it was true in the seventeenth century that lawyers
were a different breed of cat; but that’s not too relevant. Let us take
what we’ve got today.

MOYE: I do think lawyers will respond if they have the means
with which to respond. The problem does not lie with the lawyer
so much as with the remedies available — what he can do with
what he’s got, and do it profitably.

SULNICK: Well, even if you take away that profit, he still has
a lot to work with: a whole history of common law and writs.

MOYE: But how does he eat?

SULNICK: I think a more realistic question would be, ‘“How
much does he have to eat?” I don’t know of many starving at-
torneys.

ROSENBERG: Hypothetically, if we took all lawyers and di-
vided them into those who would represent commercial interests
and those who would represent clients unable to afford an attor-
ney, we would not see that much change. Dividing manpower up
equally, the institution is still there. Again, all we would be doing
would be winning more cases, thus making a little more law on a
case by case basis. Still the lawyer is stuck with the present struc-
ture of the institution.

In other words, it seems to me that the basic problem is power.
You have here two groups, one with power and one without it. The
legislation and case law is the result of that situation. Legislation
and case law do not grow in a vacuum; they are the result of a
power balance which, in this case, is totally unequal. Lawyers
work within that power balance and they aren’t really doing much
to change it.

SULNICK: I have no problems with that, except that I would
say that lawyers on the consumer side today have more power than
they recognize — which is actually part of the problem. In other
words, I would say that there is a definite relationship between how
effective a lawyer can be and the kind of problem he has to work
with.
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The lawyer is a vital part of consumerism. He can translate
consumer power into action through the courts. That is what an
attorney’s skill is all about — taking a problem, translating it into
Power, feeding it into the courts and getting a result. The same
thing happened in the nineteenth century. Lawyers for industry
used negligence law to obtain results for their clients. At the pres-
ent time we are witnessing a similar development in the area of
Consumer protection.

LITTLEFIELD: You have been talking about the lawyer in
th(*: references you have just made. I think there is a slight ambi-
guity in talking about the lawyer as an individual attorney, and the
awyer as a group of lawyers. I still do not see how you get over
the basic hurdle; lawyers in the nineteenth century and the early
part of the twentieth century had a case and a plaintiff for whom
It was worth going to court because a death or injury was at issue.

ow, I want to know how you get that ball rolling with respect
o consumerism. It is true that some O.E.O. attorneys are doing
1t with test cases, but it is a small start.

.. SULNICK: But that is just it. You used the word “worth.”

orth” is a value judgment. It was worth going to court because
the client had some kind of compensable injury that the attorney
could get a third of. Again, I would suggest that the problem is
really one of lawyers in the twentieth century: how they view their
Job, their profession and how they are trained in law school. If
they are educated solely in terms of making money, then you are
Fight . . this whole idea is washed up. On the other hand, if law-
yers value the prevention of institutional malfeasance so that manu-

aCturing institutions do not act negligently, then I think the com-
fmon law will work,

And I think lawyers do work together. If one lawyer tries a
and wins, other lawyers will use similar techniques so they can
e Aga_m, it all goes back to a question of values and what at-

1eys think is worth while — what motivates a lawyer to respond.

envirI;ITTLEFIELD: Well, I am not sure they ever operated in any

Variednment other than a certain b}lreaucracy with court fees .and

puzzledcosts to pay and the economics of a law suit. I am a little

traneg da};f to how all of a sudden you think that if lawyers are

oo Hlerently we can restructure the way the legal profession
rates for valid consumer ends.

Case
win,
t

MOYE: Maybe we are looking at the wrong cause. Maybe the
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problem is not the lawyer, but the remedies. It would be nice if
he had strictly social ideas at hand and was pursuing all our present
remedies to redress all of our consumer grievances. Maybe the
problem would be better resolved if we could devise a method to re-
structure our remedies so that lawyers would be more eager to pur-
sue them.

SULNICK: In a sense, I think that is correct. But the reality
of our current political and economic situation is such that this re-
structuring will not come about, and therefore the burden is on the
lawyer. For example, if the Attorney General were to bring a pub-
lic nuisance action against a particular company for pollution of
the air, then nobody else would have to worry about it. The At-
torney General has the facilities, the power and the remedy. I guess
that is what you were talking about before.

ROSENBERG: For what reason would the Attorney General
fail to bring the action?

SULNICK: For a variety of political and economic reasons.
And because of this failure, the burden does fall on the individual
attorney, whether he wants it or not.

MOYE: Well, it will be the responsibility of the entire legal
system to eventually fashion remedies which work better for the
consumer.

ROSENBERG: Let’s say that you have attorney-generals one
and two. Each operates a little differently in the area of consumer
protection. The reasons are simply the political and economic fac-
tors you have mentioned. Now, if these factors are sufficiently com-
pelling, the attorney-general will really be a consumer advocate; in
effect, consumers will have developed consumer power. It seems
to me that’s where the source of power lies. The primary question
is not one of cases and remedies, because the cases and remedies
will be shaped by whoever has the power. We have a whole sys-
tem of mercantile law because a certain group of people gained
power some several hundred years ago and have developed it. The
crucial question is how consumers will develop their own power.

JOURNAL: In other words, a more significant question would
be, “How can consumers act as a group rather than as individuals?”
Much of this discussion about remedies assumes that the consumer
is acting as an individual. If consumers can gain power by acting
as a group, then will not the remedies follow?

MOYE: Yes, definitely. I speak of remedies as an end. When
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you get more political and economic power on the side of consumers,
the rest will follow.

JOURNAL: But how do consumers as a group get power to act,
and once they have it, how do they act as a group?

LITTLEFIELD: This is an organizational question — How do
they organize and get power?

I tend to feel that perhaps for the purpose of this discussion we
could more profitably assume that right now consumers have more
Power than they are using. This may be seen either in the legisla-
}’lve halls, though they do not know what to ask for in these halls;
In the attorney-generals’ offices, though they do not know what to
ask for in those offices; or in the courts, though they do not know

OW to frame the causes of action. What should be aimed at goes
eyond getting immediate results, but.toward restructuring some of
€ ways in which consumer remedies are effected.

Let’s take a short-range approach to the question of consumer
Power. 'What are some of the various ways we can utilize the
Power that is presently there?

SULNICK: You and Howard both said that consumers have
pOV‘_’eI‘ and we all agree. But I think we should articulate what the
asis of that power is. Is it that we have a critical consumer prob-
em. and that we have defects in consumer goods? Is it not enough
to simply state that consumers have power?

' LITTLEFIELD: Well, I think the power is based upon an
dwareness of certain public officials — courts, senators and repre-
Sentatives and attorney-generals -— that there are a lot of consumers
out there who will react. I think this is really the function of the
; r?ilo’c box, at least in part. Consumers are beginning to get a fet?l-
3 % th.at they havc common problems with respect to the sa.le., dis-
Tibution and financing of consumer goods. These people will vote
°T public officials in either of these three categories who do some-

thing about what is bothering them.

» MOYE_:: It works another way, too. Courts and public officials

in? l?eCOmmg increasingly aware that manufacturers are selling
ery

or goods — more than in the past — and are at the same

ti . . . ®
e exacting higher financing charges.

S[_JL_NICK: The basis of their power is that the consumers are
€ Injured, they feel the injury, and therefore respond. They
the Imury of purchasing inferior products: cars that will not

bein
fee]
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start, dresses that burn up, things that wear out in three months,
and so on.

MOYE: But are you not actually saying that because the con-
sumer is feeling this injury, public officials understand that he is
being exploited? That is the kind of power that does presently exist,
although it is not being used effectively.

ROSENBERG: I suppose that what you are talking about is that
consumer awareness is growing. And with such growing aware-
ness, the courts and the legislatures are responding. You know,
again, I go back to my original point that consumers do have more
power than they believe they have. But awareness itself is a form
of power. I think that much of the response by public officials is
the result of this awareness.

SULNICK: I agree that awareness is power. I have to ask an-
other question because I do not think we can pass over the distinc-
tion between compensation for injury and control of the seller. If
we assume that consumers have power predicated upon an aware-
ness, then we say that the thing to do is to utilize that power. But,
as to what end? If for compensation, then the courts may be a very
good vehicle as the remedy. I think you were right, John, in dis-
tinguishing between remedies and other things. There are, of
course, legislative and administrative remedies, as well as a host of
informal ones, such as organization, demonstration, the use of media
and even civil disobedience. All of these remedies are available to
consumers, but so much depends on why they are using a partic-
ular remedy. Is it to get dollars and cents compensation? Or, pos-
sibly to assure control, so that consumers will have better products
which do not fall apart in three months? The effectiveness of a par-
ticular remedy depends on the remedial goal which is sought.

MOYE: Well, we are looking at both theories, are we not, both
compensaton and control? Consumer power which exists right now
must be developed and put to good use. What we are saying is,
“Let’s see what we have and let’s see how best to use it for both
purposes?” The objective, of course, being to get the consumer his
$75.00 back for the couch or get the couch back to the manufac-
turer; ultimately, to force the manufacturer to make better products.

LITTLEFIELD: Yes, but I think the two concepts apply in dif-
ferent situations. If you talk about the environment, there is only
one thing you are interested in: control. We do not want a pol-
luted environment, right? When you have injury-producing prod-
ucts, you want control. I can agree with that easily. But when it
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comes to how the ordinary John Q. Public enjoys his television set,
his stereo, sofa, food and whatever, I am not sure you need to worry
about anything more than getting his money’s worth.

SULNICK: I think it is a question of control. Maybe con-
Sumerism is not the best way to make the point, but I think you
should be worried about the next generation and whether it will
have to deal with the same problems using the same remedies. Pos-
sibly the best analogy is to education. If you have a poor curricu-
lum today, do you not want to change it so future generations do
not have to suffer with it?

LITTLEFIELD: No, I presume that if you get the right kind of
remedies and the correct way of getting at the problems we are
talking about, what is going to happen is that merchandising will
operate upon a theory that somebody does not have to pay for some-
thing unless it comes up to snuff. I do not care whether industry pro-
duces ten percent defective goods and therefore must take them
back; nor do I care whether they produce one hundred percent good
ones. I take it your control remark is aimed at doing away with
shoddy products per se. In the area that I am talking about —

asic satisfaction of human wants — this can be cured in a number
of ways. Some people may be willing to pay fifty dollars for a T.V.
set that does not work very well. Howard’s problem is that most
People in the ghetto are paying three hundred dollars for a fifty
dollar television set.

. SULNICK: I am not sure that we are talking about the same
Ings,

MOYE: I think we are.

LITTLEFIELD: There is a difference, because on the one hand

Wwe are speaking about adequate compensation which in the con-

sumer area would have to be penalties or fines so as to control be-

avior, whereas on the other our conversation is directed toward
Compensation for compensation’s sake.

= JOUBNAL: Is control the same thing as eradication, Bob? Or
It possible to ever eliminate the problem? Professor Littlefield’s
Il?imnt S€ems to be that you can still control it, but I think he is wor-
ed about controlling it to the extent that you suggest. That is one-
undred percent control as opposed to eighty percent control and

C .
“Mpensation for the other twenty percent.

W, SULNICK: I would much rather have one-hundred percent.
¢ should have one-hundred percent good products.
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LITTLEFIELD: What is the social value to be gained by hav-
ing one-hundred percent good sofas, televisions and radios, other
than having an ideal society which produces goods?

SULNICK: Well, just that, you admit consumers are no longer
being exploited; they will be getting what they pay for.

LITTLEFIELD: But can’t we cure exploitation by simply re-
quiring merchants to take the bad ones back or sell them at a lower
price, or do something else with them?

ROSENBERG: Neil, aren’t we hindered by the kinds of con-
trols that are built into our system now? If you have a plant that
is a nuisance, you can go on maintaining it; but you must pay com-
pensation to some people for the privilege of doing so.

LITTLEFIELD: No, because then I think the negative social
value in the nuisance is also desirable as a social value to do some-
thing about. We ought to have smog-free air, a noise-free environ-
ment and a meaningful society; these are social values. To achieve
such a state demands that we eradicate the nuisance.

ROSENBERG: Alright, but are you willing to go that far in
terms of a total eradication of consumer abuses?

LITTLEFIELD: I see a difference between controlling injury
and death-causing consumer goods and producing goods that work
perfectly all the time. I see a utility and a need for shoddily-built,
honestly-priced and honestly-sold goods.

SULNICK: What is the use?

LITTLEFIELD: Well, for example — and this is a little per-
sonal — I never pay more than $150.00 for a television set. It is
a good set, but doesn’t perform as well as one selling for $300.00.
Bob, you will agree with my basic assumption that it will cost more
to build a very good television set than just a good television set?

SULNICK: I am not necessarily sure it does. I think the ad-
vertising may cost more and the cabinets might be a bit more at-
tractive. But, I am not really sure in my own mind that actual

tubes that go into the sets are any different. That’s what bothers

me.

concerned.

SULNICK: Hypothetically, Company X manufactures an |

JOURNAL: I think what Howard was saying earlier is that,
particularly with low income people, consumers may be paying |
substantially more than the set is actually worth as far as quality is |
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equally good color television set to the one produced by.Company
Z, but Z’s sells for twice as much. Now why should this be? The
answer is summed up in one word: advertising. Also, a few other
problems enter the picture: labor costs, the cabinet is a bit more
attractive and so on. However, I think the actual working abilities
of the color sets are quite comparable.

MOYE: Neil’s solution, or premise, would be that no matter
what Z puts into the television set, it has to be WOI‘t’h what con-
Sumers pay for it, or else we have a consumer abuse which should be
Controlled. Aren’t you merely saying that you should have the
quality of the goods for the price that is paid?

LITTLEFIELD: I think our society is sufficiently affluent to
allow us to be less concerned with the fact that some people lil.ce. to
keep up with the Joneses by paying $200.00 more for their television
set than they need to.

SULNICK: But not only do the Joneses want to buy that, but
everybody wants to. That was what Marshall McLuhan’s book was
all about. We are totally conditioned to buy things, whether we
Nheed them or not. At this point I feel it is beyond our control.

uge institutions use their power to make us buy things. Pretty
Soon everyhody wants the $6,000.00 car, which probably is not any
safer than the $2,000.00 car. It is truly a question of control.

LITTLEFIELD: My basic problem with control is, whether the
car sells for $6,000.00 or $2,000.00, will it be safe?

SULNICK: Well, what I want to have is a safe vehicle that will
sell for $2,000.00 — that is where we differ.

LITTLEFIELD: Why do you want it to sell for $2,000.00?

. SULNICK: Because that is a more equalitarian way of distribu-
UNg money in this economy. Why should an automobile manu-
acturer make $5,000.00 profit on a car just because of advertising,
and in the process, give you an inferior product? Why not give you

aeSSfe ce?lr at a more reasonable price of $2,000.00 which could likely
one

. . MOYE: Bob, you raised two issues. One was the eradication of
Mjury and environmental problems. Then there is the second prob-
€m of getting goods inferior in quality to the price paid for them.

SULNICK: There is still a control problem to resolve.

b MOYE: s, let’s try to get the consumers to eliminate these
abuses by a means of control. We should try to give them what-

TN NS RS

TS ST R




16 Lovora Consumer Protection JOURNAL [Vol. I:5

ever rights and remedies they need in order to obtain goods of equiv-
alent quality to the price paid.

JOURNAL: What we see emerging from what you just said is
that, whereas there is a control function as far as injury is con-
cerned, there is another control function in the question of how we
can get manufacturers to produce good quality goods.

MOYE: Manufacturers are going to operate on a cost basis.
They are going to decide whether it is going to cost them more to
put out ten percent defective goods and take them back, or put out
ninety-five percent good products with no returns. Now, you have
to develop a system so that whatever they decide, you have the
available remedies — the power to force them to do the best they
can. That is what we need. In a way, that puts us back where we
are. If we have the power, how can we use it now? If we do not
have it now, how can we develop it?
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THE CONSUMER EDUCATION ACT —

An “Ounce of Prevention”

Senator Alan Cranston*

. In the market place, the consumer’s lack of knowledge is often
his own worst enemy. Despite a constant public interest in bettering
the American school system, there has been relatively little effort
made to broaden curricula to include consumer education. Thus,
members of the buying public are frequently ill-equipped to protect
themselves in the world of caveat emptor. In this article, Mr. Cran-
ston discusses the Consumer Education Act, which is designed to
remedy this situation. The text of the proposed legislation is repro-
duced at the end of Mr. Cranston’s article.

} On June 2, 1971, I introduced a bill entitled the Consumer Edu-
cation Act.! This legislation proposes to create a new Office of Con-
sumer Education with authority to allocate up to $85,000,000 in
stants over the next three years to help schools teach young people

oW 1o spend their money more wisely. In addition, it could save

;fézsumers and the Federal Government millions of dollars each
r.

Onlzf(;e;l}?ntion counts for a lot more than cure in the consumer field.
to do ¥ buy er has Wé}Sted his money it is generally too late for him

e'ha anything a}bout it. In most cases he does not even real.lze ﬂqat
o esthWaSted his money. The function of consumer education is to
for th € consumer more aware of the value he receives in exchange

€ money he spends.

impe'l{‘;(? Complexity and size of the market'place today make it
to protelve};[-hat the consumer become better informed so as better
cons ct himself. The government cannot do the whole job; the
0 Umer must have the information he needs to make wise decisions
1 his own,
Legal redress can only do so much to protect him. Law suits

are > . . . .
X €xpensive, time consuming, and come into play only after the
dmage has already been done.

*

Al . . p : : :
of the aSrén(;ltranéton is the senior Democratic Senator from California. He is chairman
the committ e lﬂ)comn.nttee on _Producuon and Stabilization, as well as a member of
—___‘ees on Banking, Housing, and Urban Affairs.

1
§.1981, 924 Cong,, 1st Sess. (1971).
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The extent to which our society is consumption-oriented clearly
illustrates the significance of this problem. Each year the American
people spend in excess of $600,000,000,000 on goods and services.
For example, in 1970, expenditures included $85,300,000,000 on
durable goods, $150,000,000 on new household appliances, $271.-
500,000,000 on perishable goods, and $270,200,000,000 for various
services.

This high level of consumption is encouraged by the advertising
efforts of American business. In 1970 alone, advertisers spent
$18,000,000,000 to encourage consumers to buy their products.
According to a Columbia University School of Journalism study, the
average person spends nineteen hours per week watching television.
Another study, by the Carnegie and Ford Foundations in cooperation
with the Office of Education, found that pre-schoolers spend an
average of 54.1 hours per week before the television. The Columbia
University study also estimated that the average American is
exposed to 1,516 commercial messages every twenty-four hours; this
estimate arrived at by counting all the major media — television,
radio, newspapers, and magazines. This is a mind-boggling statistic.

In view of the amount of money spent by the American Con-
sumer each year and the intense pressures exerted on him by the
advertising industry, the need for improved consumer education
becomes clear. The Consumer Education Act is intended to fulfill
this need.

The Federal Government now spends more than $200,000,000
each year for consumer protection, including at least $25,000,000
annually in law suits alone. Hardly any of these expenditures are
applied to consumer education.

In most states, home economics courses represent the only form
of consumer education. However, a mere 359 of all high school
girls, and less than one percent of all high school boys, are enrolled
in such programs. Moreover, the consumer education aspect of home
economics is narrowly limited to such topics as nutrition and home
budgeting.

We desperately need specialized courses dealing extensively
with the following: consumer purchasing of food, clothing, furniture
and appliances; the environmental effects of consumer decisions;
purchasing and maintaining an automobile; apartment rental and
home buying; short-term consumer credit; budgetary and money
management; fraud, quackery and deception; banking and savings;
investments; life and health insurance; consumer law, Social Secur-
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ity, Medicare and Medicaid. Illinois and Hawaii are, at present, the
only states where such courses are required. New York, New Jersey,
Massachusetts and Wisconsin are the only states where more than

li;iVe percent of the high schools offer these courses on an elective
asis.

The Consumer Education Bill would establish a separate Office
of Consumer Education within the Department of Health, Education
and Welfare’s Office of Education. It would have a director who
would be chosen by the Secretary of Health, Education and Welfare

in consultation with a newly-created Council on Consumer Edu-

cation,

The twenty-one member Council would be the only one of
several within the Office of Education to have an independent bud-
8et.® It would consist of state and local consumer protection officials,
along with representatives from the Justice Department, the Food
and Dmg Administration, the Federal Trade Commission, the

€partment of Health, Education and Welfare, and private con-
Sumer groups such as the Consumer’s Federation of America.

The Council would be responsible for co-ordinating all federal
consumer education programs and would evaluate local school and
adult education programs seeking grants. Grant money would be
used to develop consumer education courses and to encourage their
Integration into elementary and high school curricula.

1 The bill authorizes grants totalling $25,000,000 yearly in fiscal

972 and 1973, and $35,000,000 in 1974. It provides for one hundred
Percent federal grants with no matching funds required from local
school districts, Omitting the requirement of matching funds is a de-
I];art‘%re i:I'Om the traditional practice by the Office of Education.
d.ut M view of the fiscal crisis confronting most states and school

\Stricts, it is apparent that the Federal Government must give the
payer comprehensive assistance.

. Minigrants of up to $10,000 would also be available for inno-
Vative community consumer education programs, In addition, larger
grants for qualified adult projects would be awarded, especially to

0S¢ grants aimed at people with little formal education.

ks In view of the amounts expended by the Federal Government in
erelar?a of consumer protection, these grants are appropriate. Fed-
al aid to high school home economics courses has amounted to

$20,000,000 annually for the past three years. That same amount
\

? $250,000 per year.,
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is budgeted for fiscal 1972. Last year California schools alone
received $1,650,000 of these funds to support home economics
classes in 274 of California’s 365 secondary school districts.

In addition, the Food and Drug Administration spent $83,000,-
000 on consumer protection in 1971; the Agriculture Department
spent $78,000,000;® the Federal Trade Commission spent $11,000,-
000;* and $10,000,000 was expended by the Legal Services Program
of the Office of Fconomic Opportunity.® The budget for the Presi-
dent’s Advisor on Consumer Affairs is $810,000. Furthermore, the
Justice Department spends millions more each year on civil suits
and anti-trust actions in the consumer’s interest.

All of this adds up to well over $200,000,000 annually. By
educating the American Consumer, the grant program embodied in
the Consumer Education Act will have the long-run effect of reduc-
ing the level of Federal Government spending in the area of con-
sumer protection.

There is no question that we need additional protection and
assistance for consumers. This assistance is available through the
legislative process. Much has been done, but much more needs to be
accomplished if we are to improve the position of the consuming
public. However, we cannot and should not attempt to legislate
everything. Along with the legislative effort we must have — and I
personally believe that this is most critical — education of the indi-
vidual consumer. Educated consumers will be less likely to make
the errors which have led to the abundance of consumer disputes
in our courts. The Consumer Education Act will provide an import-
ant ounce of prevention to replace the more expensive pound of cure.

92p CONGRESS
1sT SEessioN

S. 1981

IN THE SENATE OF THE UNITED STATES
June 2, 1971

Mr. CransTON introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL

To authorize the United States Commissioner of Education to
establish consumer education programs.

3 Including $4,000,000 for law suits.
4 The entire amount was spent on legal action.
5 Nearly twenty percent of its $53,000,000 total budget.
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Be it enacted by the Senate and House of Representatives of the United
‘-‘S'tates of America in Congress assembled, That this Act may be cited as the
Consumer Education Act”.

STATEMENT OF FINDINGS AND PURPOSE

SEc. 2. (a) The Congress of the United States finds that presently there d.o
not exist adequate resources for educating and informing consumers about their
role as participants in the marketplace.

(b) Tt is the purpose of this Act to encourage and support the development
of new and improved curricula to prepare consumers for participation in the
marketplace to demonstrate the use of such curricula in model educational
Programs and to evaluate the effectiveness thereof; to provide support for the
Initiation and maintenance of programs in consumer education at the elementary
and secondary and higher education levels; to disseminate curricular materials
and other information for use in educational programs throughout the Nation;
to provide training programs for teachers, other educational personnel, public
service personnel, and community and labor leaders and employees, and gov-
ernment employees at State, Federal and local levels; to provide for community
consumer education programs; and to provide for the preparation and distri-
bution of materials by mass media in dealing with consumer education.

CONSUMER EDUCATION

Sec. 3. (a) (1) There is established, within the Office of Education, an
Office of Consumer Education (referred to in this section as the “office”) which,
under the supervision of the Commissioner of Education (hereinafter referred
to as the “Commissioner”), Secretary of Health, Education, and Welfare (here-
nafter referred to as the “Secretary”), and Council on Consumer Education,
shall be responsible for (A) the administration of the program authorized by
subsection (b) and (B) the coordination of activities of the Office of Education
which are related to consumer education. The Office shall be headed by a Direc-
tor, with an established reputation in consumer education and the fields covered
therein, who shall be compensated at a rate not to exceed that prescribed for
Grade GS-17 in section 5332 of title 5, United States Code.

(2) For the purposes of this Act, the term ‘“consumer education” means
Preparation with skills, concepts, and understanding required for everyday life
to achieve within a framework of his own values maximum satisfaction and
utilization of resources.

(b) (1) The Director shall carry out a program of making grants to, and
Contracts with, institutions of higher education, State and local educational
agencies, and other public and private agencies, organizations, and institutions
(including libraries) to support research, demonstration, and pilot projects

esigned to provide consumer education to the public except that no grant may
be made other than to a nonprofit agency, organization, or institution.

(2) Funds appropriated for grants and contracts under this section shall
be available for such activities as —

(A) the development of curricula (including inter-disciplinary cur-
ricula) in consumer education;
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(B) dissemination of information relating to such curricula;

(C) in the case of grants to State and local educational agencies and
institutions of higher education, for the support of education programs at
the elementary and secondary and higher education levels;

(D) preservice and inservice training programs and projects (includ-
ing fellowship programs, institutes, workshops, symposiums, and seminars)
for educational personnel to prepare them to teach in subject matter areas
associated with consumer education, and for public service personnel (such
as, but not limited to, social workers and poverty workers) government
employees, and labor leaders and employees;

(E) community education programs on consumer education, including
special programs for adults; and

(F) preparation and distribution of materials suitable for use by the
mass media in dealing with consumer education.

In addition to the activities specified in the first sentence of this paragraph, such
funds may be used for projects designed to demonstrate, test, and evaluate the
effectiveness of any such activities, whether or not assisted under this section.
Activities pursuant to this Act shall provide bilingual assistance when appro-
priate.

(3) (A) Financial assistance under this subsection may be made available

only upon application to the Director. Applications under this subsection shall
be submitted at such time, in such form, and containing such information as the
Council on Consumer Education shall prescribe by regulation and shall be
approved only if it —

(i) provides that the activities and services for which assistance is
sought will be administered by, or under the supervision of, the applicant;

(ii) describes a program for carrying out one or more of the purposes
set forth in the first sentence of paragraph (2) which holds promise of
making a substantial contribution toward attaining the purposes of this
section;

(iii) sets forth such policies and procedures as will insure adequate
evaluation of the activities intended to be carried out under the application;

(iv) sets forth policies and procedures which assure that Federal funds
made available under this Act for any fiscal year will be so used as to
supplement and. to the extent practical, increase the level of funds that
would, in the absence of such Federal funds, be made available by the
applicant for the purposes described in this section, and in no case supplant
such funds;

(v) provides for such fiscal control and fund accounting procedures
as may be necessary to assure proper disbursement of and accounting for
Federal funds paid to the applicant under this Act; and

(vi) provides for making an annual report and such other reports, in
such form and containing such information, as the Commissioner may rea-
sonably require and for keeping such records, and for affording such access
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thereto as the Commissioner may find necessary to assure the correctness
and verification of such reports.

(B) Applications from local educational agencies for financial assis?ance
under this Act may be approved by the Director only if the State educatxoqal
agency has been notified of the application and has been given the opportunity
to offer recommendations.

(C) Amendments of applications shall, except as the Cou.ncil on Con'sumer
Education may otherwise provide by or pursuant to regulation, be subject to
approval in the same manner as original applications.

(4) Federal assistance to any program or project under this section, other
t}_lan those involving curriculum development, dissemination of curricular mate-
rials, and evaluation, shall support up to 100 per centum of the cost of such
Program including costs of administration; contributions in kind are acceptable
as local contributions to program costs.

(¢) (1) There is hereby established a Council on Consumer Education
sting of twenty-one members appointed by the Secretary. The Secretary
shall appoint one member as Chairman. The Council shall consist of persons
appointed from the public and private sector with due regard to their fitness,
nowledge, and experience in matters of, but not limited to business, academic,
selentific, legal, and information media activities as they relate to the problems
of the consumer and consumer education, and shall give due consideration to
geographical representation in the appointment of such members: Provrde.zd,

1at the Council shall include representatives from State and local agencies
responsible for enforcing consumer protection laws and shall include a repre-
Sentative each from the Department of Justice, the Food and Drug Administra-

tion of the Department of Health, Education, and Welfare, and the Federal
rade Commission,

consi

(A) Each member of the Council shall be appointed for a term of three
years: Provided, however, That eleven of the original Council appointees shall

tserve an initial term of two years. No Council member shall serve more than
WO consecutive terms.

(B) The Council shall select a chairman from among its members.
(C)
Counci]
ernment
Meetings,

EHC}.I member of the Council shall receive travel expenses to and from
meetings together with compensation at the per diem rate of a Gov-
employee with the rank of GS-18 for each day they attend Council

(2) The Council shall —

T (A) advise the Commissioner and the Office concerning the adminis-
ration of, preparation of general regulations for, and operations of pro-
rams assisted under this section;

. (B) make recommendations to the Director with respect to the alloca-
tion of funds appropriated pursuant to subsection (d) among the purposes
set forth in paragraph (2) of subsection (b) and the criteria to be used
' approving applications, which criteria shall insure an appropriate geo-
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graphical distribution of approved programs and projects throughout the
Nation;

(C) develop criteria for the review of applications and their dis-
position;

(D) evaluate programs and projects assisted under this section and
disseminate the results thereof ;

(E) develop an overall organizational plan outlining the objectives
of the consumer education program;

(F) make a biannual report to the Congress evaluating;
(G) coordinate all Federal consumer education programs; and

(H) hire a staff of up to five persons to help it carry out its functions
pursuant to this Act.

(3) The Secretary shall obtain the advice of the Council prior to appoint-
ing the Director.

TECHNICAL ASSISTANCE

SEc. 4. The Secretary, in cooperation with the heads of other agencies with
relevant jurisdiction, shall, insofar as practicable upon request, render technical
assistance to local educational agencies, public and private nonprofit organiza-
tions, institutions of higher education, Federal, State, and local government
agencies, and other agencies deemed by the Secretary to play a role in consumer
education. The technical assistance shall be designed to enable the recipient
agency to carry on consumer education programs.

SMALL GRANTS

Sec. 5 (a) In addition to the grants authorized under section 3, the Com-
missioner, from the sums appropriated pursuant to this Act, shall have the
authority to make grants, in sums not to exceed $10,000 annually, to nonprofit
organizations such as citizens groups and volunteer organizations working in
consumer education, and other public and private nonprofit agencies, institu-
tions, or organizations for conducting courses, workshops, seminars, sympo-
siums, institutes, and conferences, especially for adults and community groups
(other than the group funded) in consumer education.

(b) Priority shall be given to those proposals demonstrating innovative
approaches to consumer education.

(¢) For the purposes of this section, the Commissioner shall require evi-
dence that the interested organization or group shall have been in existence one
year prior to the submission of a proposal for Federal funds and that it shall
submit an annual report on Federal funds expended.

(d) Proposals submitted by organizations and groups under this section
shall be limited to the essential information required to evaluate them, unless
the organization or group shall volunteer additional information.
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ADMINISTRATION

.. SEC. 6. In administering the provisions of this Act, the Director is author-
1zed to utilize the services and facilities of any agency of the Federal Govern-
ment and of any other public or private agency or institution in accordance
with appropriate agreements, and to pay for such services either in advance or
by way of reimbursement, as may be agreed upon. The Director shall publish
annually a list and description of projects supported under this Act and shall
dIStr,lbUte such list and description to interested educational institutions, citi-
Zens  groups, consumer organizations, and other organizations and individuals

nvolved in consumer education.

AUTHORIZATION

_There is authorized to be appropriated $20,000,000 for the fiscal year
ending June 30, 19725 $25,000,000 for the fiscal year ending June 30, 1973;
and $35,000,000 for the year ending June 30, 1974, for carrying out the pur-
Poses of this Act: Provided, however, That during each of those three fiscal
yeirS,t.$250,OOO shall be used for the support of the Council on Consumer

cation,

REEIRESNN OSSR NSO RS,
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HOW TO PROTECT CONSUMERS THROUGH LOCAL
REGULATION AND ARBITRATION:

A Cooperative V enture with County Government

DONALD P, ROTHSCHILDY}
and
PHILIP J. DAVIS*

In the following article the authors discuss what they feel to
be the most important element of effective consumer protection: or-
ganization at the local level. Drawing from their personal experi-
ence, Donald Rothschild and Philip Davis present an outline of
factors which should be considered wherever consumer protection
at the local level is contemplated. This approach is based on the
belief that there is no universal formula which can be applied to
protect the interests of the consumer. Rather, specific mechanisms
must be fashioned according to the particular characteristics of the
municipality in question. This article is intended to provide guide-

lines for such efforts.

+ Professor of Law, The George Washington University. A.B. 1950, University of
Michigan; J.D. 1965, University of Toledo; LL.M. 1966, Harvard University,

* Law Student, B.A., Trinity College. Director, Arlington Consumer Protection Proj-
ect, Consumer HELP. Member, George Washington Law Review.



1972] LOCAL CONSUMER PROTECTION

L

I1L.

111,

1v,

Table of Contents for this Article

INTRODUCTION

LOCAL CONTROL OF CONSUMER PROTECTION

A. THE NEED

B. Abvanraces

THE IMPETUS TO LOCAL CONSUMER PROTECTION
ENACTMENTS 3 ; : : ¢ .
A. PoLitican Action

B. Consumer Grouprs

C. BusiNess Groups

D. Consurrants

E. Existine STaTE AND LoCAL AGENCIES .

1. State Agencies .
2. Local Agencies

THE PROCESS OF ENACTMENT
A. INTRODUCTION

B. Locar GovernmenT PowErs

1. Home Rule Municipalities

a. Constitutional Home Rule
b. Legislative Home Rule

2. Non-Home Rule Municipalities
3. Counties

C. Powggs Waice SERVE As A Basis FOR THE ENACTMENT OF CoN-

SUMER PRrRoTECTION MEASURES

1. Express Powers

a. The Express Power to Regulate and Inspect .
b. The Power to Prevent Fraud and Deceit

c. The Power Over Weights and Measures

d. Police and General Welfare Power

e. Special Enabling Legislation

2. Implied Powers

3. Powers Essential and Inherent to the Existence and Func-

tioning of Municipal Corporations
4. Voluntary Mechanisms
(continued)

27

PAGE

29

30
30
31

34
34
35
37
38
39
39
41

41
41
41
42

45
47
47

48

48

49
50
50
51
53

54

55
55



28

iV

VI

=

royorLa Consumer Protection JOURNAL

Table of Contents for this Article (continued)

. TaE EXErcisE orF POWER

. STATE PREEMPTION

. RECOMMENDATIONS FOR ENACTMENT

1. Comparative Analysis
. INForMATION PACKET AND PuUBLIC HEARINGS
1. Statistics :
2. Legal Memorandum on Local Power
3. Comparative Chart

4. Substantive Provisions

H. Tae ApproacH TO BuUSINESs

{,

ADMINISTRATION

ARBITRATION

A

. THE CoNCEPT OF CONSUMER ARBITRATION

B. THE ARBITRATION MECHANISM IN ARLINGTON COUNTY

G

. ARLINGTON ARBITRATION PROCEDURES

D. BusiNEss PARTICIPATION

E. JurispicTION

F. PuBLiciTY

SUMMARY

[Vol. 1:26

PAGE

56
58
61
61
62
62
63
63
63
64
66




1972] LOCAL CONSUMER PROTECTION 99

L INTRODUCTION

This article will propose a methodology for the establls}:ment
of local, municipal and county control of consumer protection.! The
asis for this recommendation is a case study of the development
Ol a consumer protection commission in Arlingtf)n County, Vir-
8inia, which evolved this past year under ideal circumstances for
Purposes of analysis. The County Board had determined that thef:
ounty needed such an agency and enlisted Consumer HELP“o
the George Washington University Law School* as c‘on‘sultgnt ‘to
vestigate all aspects of the venture.”® This investigation in-
cluded 4 study of the legal aspects and range of consumer pro-
tection available for Arlington County citizens.”* The contract per-
Mitted the Center to work with the Board Commission from the
vesearch stage to the formal opening of the Arlington Consumer
rotection Commission offices.” The chance to wor}t on this proj-
cct from its inception presented a unique opportunity to examine

the advantages and problems of local control under “laboratory
Conditions,”

Although the genesis of Arlington County’s agency was atypi-
cal, its use as an example of local control serves more than aca-
®mic purposes, The Commonwealth of Virginia delegates less
Power to ijts municipal and county subdivisions than many other
States, Thus, anything that Arlington County has the power to do,

€ subdivisions of many other states should be able to match and
80 beyond|¢

=

m,: Research by the authors indicates that at least eighteen counties and ﬂ'fty-thge
n né?g;‘.l sub.divisions have consumer protection agencies. See, e.g., Appendix at the
18 article
: Consumer HE i ini ised by Professor
p LP is an outgrowth of a clinical course, supervised by
g: thschl]d, which is offered to se%gnd and third year law students at the National Law
& uter, George Washington University, The program operates three complaint cen-
=2 (md“ding two storefronts) which have received over 14,000 consumer complaints in
plao- years of Operation, and a research center which utilizes computers to analyzedcortn-
unénts’ referrals, and solutions, Consumer HELP is staffed by over 100 law stgdgtl_l i
to tﬁrgl'ﬂ uates, and volunteers each semester, working on over 10 projects in abl'l }lxod
by ¢ Arlington County program. See generally Consumer Help _(brochure pu OE)SO 6e
ONsumer HELP Center, 714 Twenty-first Street, N.W., Washington, D.C. 2 )s
wetter from B

elt W. Johnson, County Manager, Arlington County, Virginia, to
: Rothschild. July 15, 1971.

Th5 Consum‘el. HELP was hired by the Arlington County Board on July 10, 1971,

fsTesolution establishing the Arlington Consumer Protection Commission was passed
orember 11, 1971, and the Commission office was officially opened on February
formg) . 200sumer HELP personnel have continued assisting the Commission as in-
6 adws‘?rs on a volunteer basis since the opening of the office. e 1
Sufficie;]et police power frequently conferred on municipalities and counties is usually
§IV C, I au

d thority for the enactment of local consumer protection programs. See text
> Infra,

>
9,1
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II. LOCAL CONTROL OF CONSUMER PROTECTION
A. Tuae Neep

Prior to examining the Arlington experience, it is desirable
to consider the need for expanding what may seem to be an al-
ready overpopulated consumer movement.”

The principal justification for local control of censumer pro-
tection is to enable assistance to be given in direct response to in-
dividual needs. Existing empirical evidence demonstrates the ne-
cessity of tailoring governmental consumer protection activities to
the unique problems that arise within limited geographic, socio-
economic and political subdivisions. This evidence supports the
proposition that consumer problems and cures vary in type and in
kind according to the demographic characteristics of the local
units.® Housing problems present an oversimplified, but illustrat-
tive, example of such variation. A large number of complaints
from consumers living in the inner city will likely be concerned
with rental property, while complaints originating from suburb-
anites will probably deal with the sale of property. This is ob-
viously due to the fact that there are proportionately more lessees
in urban areas than are found in suburban areas. However, the
more significant variables are far more subtle and arise from the
dysfunctional marketplaces which exist in urban areas. As Pro-
fessor David Caplovitz’ recent study Debtors in Default indicates,
these urban marketplaces tend to work to the detriment of poorly-
educated, low-income consumers from minority groups. The con-
sumers who are forced to shop in such marketplaces are particu-
larly susceptible to and least able to deal with predatory sales and
credit practices.!?

The press for consumer protection in Congress and in state
legislatures thus far has concerned itself with consumer problems
more common to suburban than urban marketplaces. State legis-
latures particularly address themselves to problems found statewide

7 See text §SIV, H infra.

8 Consumer HELP has provided such data as evidence of the need for local protec
tion agencies to government councils in the District of Columbia, Montgomery County,
Maryland, and Arlington County, Virginia.

9 See Rothschild, Consumer Protection at Last Through Local Control of Retail In-
stallment Sales Contracts, 37 Geo. Wasa L. Rev. 1067 (1969). See also Feperar, TRADE
?ommssmN, ReporT oN District oF CoLumseia ConsuMeR ProTection Procram, 1-

1968).

10 See 2 D. Carrovirz, DeBtors 1v Deraurr (1971). See also D. Caprovirz, THE

%’oon Pay More (1963). S. Marcorius, TaE INNocENT CONSUMER vs. THE EXPLOITERS
1967).
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and tend to overlook problems endemic to particular locales, This
Is not to say that suburban consumers are free from serious prob-
€ms or that all consumers do not have some problems in common.

he point is that there is a substantial need to focus sharply on spe-
cific consumer problems arising in distinct marketplaces in order
to afford complete protection. In other words, the need for local
control is emphasized by the necessity of varying responses to spe-
cific individual consumer problems arising because of the variation
N marketplaces. :

B. AbvanTacEs

. Consumer protection afforded a specific group of consumers
ngs the control aspect close to the source of the problem. If con-
Sumer regulation is to be tailored to the consumer, write-in, phone-
M and walk-in consumer input is desirable. This can best be ac-
romplished by local agencies. The “mailbag approach” of the
ederal Trade Commission has been criticized because it subordi-
Hates individual consumer problems. However, this approach has
Worked more effectively at the Commission’s regional offices because
they .are closer to the source of the complaints.'! The advantage is
Proximity, The disadvantage is that resources are greater at the
cderal Jevel, In addition, immediate and direct access to consumers
as collateral advantages.

One reason why the Federal Trade Commission or any national
umer-oriented!? group is unable to deal directly with individual
“ONsumer problems is the necessity of a massive staff which is re-
dwired to resolve individual disputes. Volunteers afford an excel-
Cent source of manpower. Consumer HELP has utilized its clo.se
tact with consumers to enlist volunteers as one method of satis-
tiyol :g 1ts manpower needs.’® The Consumer Education and Protec-

Association (CEPA), a successful consumer action group head-
Quartereq i Philadelphia, has also built upon its success by enlist-
\

Cong

11
stsxc(): ompare ABA, Report or THE CoMmissioN To STupy THE Feprrar Trape Com-
FEDE_R:I (1969), with E. Cox, R, Ferimern, & J. Scaurtz, THE CONSUMER AND THE
that the LMDE Commssion (1969), and F T C Anw, Res. 3942 (1971) (indicating
Dlaints)e g,iglonal offices of the FTC are increasing their dealings with consumer com-

A e also Comment, Deceptive Advertising, 80 Harv. L. Rev. 1005, 1064 (1967).
0 deq{l example is the Center for Auto Safety — a group established by Ralph Nader
Safetyc %{eqﬁca]ly with problems of “lemons,” warranty service, and automobile
; (’:W 1¢h works to strengthen federal reguiation and enforcement efforts.
I\Tany onsumer HELP's staff has numbered as many as 140 students and volunteers,
Servica fonsumers who have received aid have, in turn, volunteered several hours of
each week, See Consumer Help brochure, supra note 2.
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ing as members those consumers it assists.!* Local government units
can achieve similar results. They have an advantage over private
groups in that they provide stability and prestige which consumer
protection groups may lack. Moreover, municipal and county in-
volvement enables private consumer groups to develop a significant
paraprofessional staff to provide further services that would other-
wise require additional civil servants which many local governments
cannot afford to supply. In reality, this means that volunteer help
is a prerequisite to providing adequate consumer protection.

Another advantage of local consumer activity arises from the
involvement of business groups. The further removed consumer ac-
tivity is from individual problems and specific marketplaces, the
greater is the level of abstraction in dealing with consumer prob-
lems. This, in turn, causes the line demarking consumer from busi-
ness interests to grow sharper. The allegation that “we are all
consumers’” may ring true in a city council meeting, but it becomes
suspect when stated before a congressional investigating commit-
tee by an automobile executive in response to an allegation of cor-
porate irresponsibility. Business support and participation is far
easier to obtain at the community level than at the national or
state level. Appealing to one’s sense of community loyalty is a
successful way of recruiting business cooperation in resolving con-
sumer disputes. There is no longer any doubt that a large propor-
tion of consumer problems can be resolved by voluntary methods
when dealing with business at the local government level.'®

It is the widely held opinion of consumer advocates that the
most important element of consumer protection is “preventive” ac-
tivity, i.e., consumer education. Consumers must be made aware
of the abusive business practices to which they may be subjected
and of how to recognize and to overcome them. Certainly, if con-
sumer problems are to be attacked on a permanent basis, the pres-
ent level of consumer awareness must be greatly enhanced many
times. The mass media undoubtedly has a role to play in this
educative process. Thus far, however, efforts by public broadcast-

14 CEPA is a nonprofit, unincorporated association of low-income consumers which
was organized in 1966. The Association negotiates consumer disputes and, failing reso-
lution of the conflict, will picket the merchant to encourage satisfaction while enlisting
the aid of clients in consumer boycotts.

15 From their experience with the Consumer HELP Center, the authors estimat®
that the use of voluntary mechanisms by private consumer protection agencies in the
Washington, D. C, Metropolitan area has resulted in the resolution of well over 70%
of the cases handled by such agencies. Moreover, the figure in Prince Georges County’
Maryland has been found to exceed 80%.
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ing and by commercial public service programs, although comrr.xend’:
able have fallen far short of this goal and their “Nielsen ratings
ave been appalling.’® “Action lines” found in several urban news-
Papers help solve individual problems and dispense information
and may assist consumers who find themselves with simple com-
plaints or requests. However, this approach is piecemeal and does
10t provide the depth of information to deal with the more complex
fonsumer problems. This is not to say that media efforts shmg.ld be
'scontinued. However, it should be recognized that protection of
the consumer will be significantly advanced if consumer educat}on
Programs are created, Several consumer awareness programs being
eveloped by school systems have been enormously successful.!”
¢ development of these programs in public schools will have long
range effects. The traditional home economics type courses, under
& new format of “human ecology,” are the most effective vehicles
for developing awareness and preventive consumer protection. En-
trance to the public school system by local government agencies is
I‘elativ@ly easy consequently, local consumer protection and school

officials may work together to develop strong and innovative pro-
8rams,

There are other reasons why local governmental bodies are

the most appropriate agencies for controlling consumer protection.
1 home mle jurisdictions, the police and licensing power of the

§taFe is usually delegated to municipalities.’® In non-home rule jur-
Sdictions, the extent of such powers varies with the jurisdictions.
a1y local governmental units have enacted consumer protection

Zfen@es based on their police powers. Yet even without such pow-
is, an effective local consumer protection agency may be estflb-
Sl-e. - In Virginia, where local powers are limited and munici-

I)z tHes must petition the state legislature for meaningful police
Powers, the Arlington County Board was able to move quickly and
out substantial opposition to create the Consumer Protection

Mmission. The explanation for this is the political responsive-
\

Cess, gscislonal]y, however, prime time programming has met with a measure of suc-
Sumer 17, la s been the case with WTTG-TV, Metromedia, Washington, D. C., Con-
17 oP brochure, supra mote 2. See note 28 infra and accompanying text.
n the Dubf‘Shmgton’ DXCno less than three groups are teaching consumer protection
Speaking o 1¢ schools, The Arlington Consum.er Protection Commission has also begun

18 THs Ngagements at schools and before various civic organizations.
ferreq o Povver of home rule would be a nullity if the police power were not con-
Quiet, larx);gn home rule jurisdictions. “Public safety, public “health, morality, peace and
itiong] and order — these are some of the more conspicuous examples of the tra-

U.s

6. ggp(lfg%f;‘)m of the police power to municipal affairs.”” Berman v. Parker, 348

]
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ness of local government to local consumer groups. An anti-con-
sumer stance is a luxury not available to local politicians. Business
groups and trade associations are less able to “lobby” effectively
against creation of consumer protection agencies at the municipal
level because representatives of consumer groups can easily obtain
access to local officials. A final advantage of local control of con-
sumer protection rests with the flexible nature of local government.
For example, it is far easier to establish a consumer protection
agency in such consumer-related municipal offices as Weights and
Measures or Licenses than to establish a similar office in the Agri-
culture or Commerce Departments of the state or federal govern-
ments. There are fewer papers to push and less bureaucratic red
tape to cut. Moreover, consumer protection is one of the least ex-
pensive regulatory activities that a local government can establish.'®

III. THE IMPETUS TO LOCAL CONSUMER PROTECTION
ENACTMENTS.

A. PoriticaL AcTioN

It is not uncommon to find instances in which politicans pro-
vide the original impetus to local consumer protection. This occurs
as the popularity of consumerism prompts increasing endorsement
of these laws. Thus, relying heavily on his consumer record, the
individual who originally submitted the consumer protection reso-
lution in Arlington County, successfully campaigned as an inde-
pendent challenger later that year for a seat on the County Board.”’

As indicated in the introduction, anti-consumerism is a politi-
cally impractical position. The political feasibility of enacting local
consumer protection measures often prevails over the traditional op-
position of local commercial interests to such enactments, In fact,
the Arlington resolution establishing the Consumer Protection Com-
mission forewarned business interests of the futility of attempting
to dissuade Board members from enacting the resolution.?* Hence,

19 For example, the Consumer Protection Commission of Prince Georges County,
Maryland operated on a $5,000 budget during its first year of operation.

20 In Virginie, the 1971 campaign for the office of Lieutenant Governor was a tough
three-way battle, eventually won by Independent Harry Howell, who based much of
his campaign on his own consumer program.

21 The resolution contained such clauses as: “Whereas, many Arlington residents
have grievances arising from advertisements or sales of merchandise, repair and other
services . . . ”’; and “Whereas, consumers aggrieved by sharp practice lack an adequate
means of obtaining aid and redress . . . ” Arlington County, Va., Resolution on Con-
sumer Protection, Sept. 11, 1971,
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Populist pressures to enact consumer protection re‘gulations may
Prompt local politicians, regardless of party affiliation, to provide
the impetus for such action.

B. Cownsumrr Groups

In many cases, failure of municipal governments to act on
consumer protection is directly attributable to a lack of consumer
nertia.  Local consumer organizations should develop into special
'nterest pressure groups. Since interest groups exist in most coun-
ties and municipalities and as public officials are subject to, and re-
Spond to, their pressures, consumer organizations should make th.en'
Pressure felt by demanding of these officials governmental action
1 consumer problems. There are many channels through which
Consumer advocates may present their views and arguments, there-

Y Providing an original or added impetus for local consumer protec-
tlon.  Consumer groups can propose original resolutions to local
governing hodies or submit amendments and modifications to pro-
grams already in operation. In communities where consumer as-

Soclations are active and well-known, they are usually solicited for
their vieyys,22

Where open hearings take place to measure public sentiment
roposed consumer ordinances and resolutions, consumer orga-
1zations should be mobilized to testify. Marshalling consumer
f9rces may seem an overkill, but it is necessary. Business groups
like the Chamber of Commerce, Better Business Bureau and numer-
0us trade associations, are already mobilized, and, until recently,
Save Successfully neutralized most efforts at local control.z’f Con-
mer groups from beyond the local jurisdiction can be enlisted to
Ad in this effort. At the Arlington hearings, for example, local
ﬁl]'gull))_s were assisted by consumer organizations headquartered in
1strict of Columbia, as well as the Virginia Citizens Consumer
agllénfll’ a private body active statewide. Consumer HELP was even
of Beto enlist support for the resolutu.)n from the Natl?nal COUI’I(EI].
& ter BuSIl:leSS Bureaus, Inc., which was further interested §a
\@tmg with a consumer arbitration project in Arlington.

Onp

22 )
tion tTohe dCPT}Sumer HELP Center has been in operation since March, 1970. In addi-
advising the Arlington County Board, the Center has provided testimony on

co !
r?:]‘é;neé regulations and codes in the District of Columbia, and in Montgomery and
Note 9 corges Counties, Maryland. See generally Consumer Help brochure, supra
23 o ; \
Revivspse" €& Schoenfeld, Consumer Report: Bill to Create Advocacy Unit Will be
24 g n New Congress, 2 Nat’L J. 9771 (Dec. 1970).
ee §V, infra,
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Local consumer ordinances and regulations are novel developments.
Cooperation and pressure from all consumer groups are necessary
to secure passage of even voluntary mechanisms.

Such broad-based support is further necessary to supply em-
pirical data on consumer problems in the area and the need for
regulation. If local control of consumer protection is to be effec-
tive, empirical data is required to point out the problems to be
met, the type of response that has been effective elsewhere to meet
such problems, and a flexible program to deal with situations that
may prove peculiar to the locality.?® Local programs must recog-
nize the variation in consumer problems resulting from qualitative
differences in marketplaces, such as the differences between inner
city and suburban marketplaces.?® This requires using all the avail-
able consumer data, and most importantly, suggestions on mech-
anisms to gather new data. Thus, local consumer groups can serve
as important sources of up to date statistics and research.

In some locales, officials may maintain private or general ad-
visory boards to aid them in determining policy and in formulating
programs. For example, one of the authors has served as a special
consultant on consumer affairs to the District of Columbia City
Council Chairman, and has frequently been called upon to parti-
cipate in Washington metropolitan consumer activities. Where
such avenues of decision-making are open to consumer represent-
atives, they should be utilized to maintain a link between govern-
ment and private consumer groups.

In addition to providing testimony and advice, consumer groups
can enlist the local media to perform independent investigation of
local consumer problems. Consumer HELP, for example, has a
unique relationship with Metromedia News in the District of Co-
lumbia whereby law students and newsroom personnel investigate
consumer problems and develop television documentaries, based on
their research which are telecast during prime time newscasts.?’

25 On research to be performed, see §§ 1V, F, G, infra.

26 The experience of the Consumer HELP Center’s storefront operation in the heart
of Washington’s black community demonstrates that the following problems are ram-
pant in the ghetto: fraud by merchants, credit, disclaimers of warranties, assignment of
contracts and high-pressure sales tactics (especially those of door-to-door salesmen).
See generally St. Thomas More Institute for Legal Research, Law and the Ghetto Con-
sumer, 14 Catmoric Law. 214 (1968): Symposium — Consumer Protection and the
Urban Poor. 37 Geo. Wasa L. Rev. 1013 (1969). On the other hand, the consumer
protection commissions in Prince Georges County, Maryland and Arlington, Virginia
have found that the problems of suburban areas concern, generally, the sale of goods
and services.

27 Consumer HELP’s programs have dealt with a variety of topics: retail install-
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Consumer groups can also publish pamphlets and newsletters
awing attention to offensive business practices.?* State level con-
Jumer agencies, such as those in the attorneys’ .general offices of
ew York and Illinois, publish pamphlets alerting consumers to
unfair business practices. Local consumer groups can aid in the
distribution of these materials in their communities.?

A further strategy through which consumer groups can effect
heeded legislation is political action; that is, to support Qandldates,
regardless of party, whose past record has been responsive to con-
sumer goals, Tmplicit in this support is the requirement that such
Consistency and responsiveness be maintained after election to guar-
antee continued electoral support.®

C. Busivess Groups

Business and financial interests have traditionally maipt§ined
Powerful positions at the local governmental level. Indeed, it is t'h‘e
usiness-ﬁnancial—economic sector which often provides the politi-
cal leadership in most communities. If not candidates themselve§,
Members of gycp groups as the Chamber of Commerce, Better Bu.s1—
ness Bureau, and numerous trade associations provide a finan.mal

kL _for candidates to local office. Business interests, thus, are in a
Position hoty to exert considerable influence over the form an_d
Strength of local consumer protection ordinances and to block their
“hactments, Consequently, they are a force to be respected and

ealt with in any contemplated legislative proposal. It should be
%Sumed that these interests desire to retain their comfortable po-
“tHon ang thag they will view most consumer protection proposals
25 Challenges to their hegemony. For example, in discussions with
the authors, the Executive Vice President of the Arlington Chamber

men - - .- .
Dair: Contracts, employment agencies, car warranties, autoxpoblle and telewsmnI reg
Durcha;:scord clubs  and computer dating, as well as appliance, grocery and lan

roteworthy example is the Virginia Citizens Consumer Council, a private con-
Sume ;
n‘::::':rsadvocate group, V&I')hich :rcgularl%rfl publishes newsletters on statewide consumir_'
lems - SONSumer proposals before the state ]eglslature. and spec1fiq consumer lg)ro
tivitieg fglsumer groups, however, should be mindful of the legal limits tod§uC ta;:z;
"ethz:cal ge Comment, Extraiudzczal Consumer Pressure: An Effective Impedimen
29 For usiness Practices, 1969 Duxe L. J. 1011 (1969). .
ton LStance, an effortless vet frequently overlooked method of public consumer
on is to place these materials in municipal and public service offices, waiting
braries ete professional persons, banks, credit unions, labor umion offices, public li-
30 I

(1963)‘ KAUFM"‘N- Porrtics anp Poricies 1v State anp LocArL GOVERNMENTs 99
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of Commerce expressed his opinion that no further laws with sanc-
tions were necessary. It is not likely that business groups will pro-
vide an impetus to local action. Therefore, proponents of local
consumer regulations have a very real responsibility of persuasion,
diplomacy, and mobilization of resources.

Consumer advocates should not, however, view all local busi-
ness groups in a negative light. Most businessmen conduct their en-
terprises with high standards of honesty and due regard for the con-
sumer, since such conduct promotes good will and confidence in the
commercial community. As a result, such prestigious groups as the
Chambers of Commerce and Better Business Bureaus have not been
deaf to consumer outcries against sharp businessmen who are mo-
tivated more by quick profit potential than by fair dealing, These
people compromise the standing of business in the community as
a whole and threaten the success of their more reputable competi-
tors. Therefore, it is in the interest of honest and responsible busi- |
ness associations to combat these abusive practices, and to eliminate |
those firms which operate on the fringe of legality. A significant
number of local businessmen realize this and may provide an im-
petus for local governmental action. Nevertheless, it is more
likely that these businesses will prefer the self-policing approach
of their local Chamber or Better Business Bureau.

D. CoNSULTANTS

Once a local governing body decides to study the consumer
problem, all aspects of consumer protection should be thoroughly
investigated, including need, local powers, alternative proposals
and recommendations. In this regard, the retaining of consultants
is advisable. The report of a consultant may serve as a persua
sive demonstration of the need for local action.

Research into local consumer affairs and possible governmen-
tal response is a sophisticated undertaking. Such a study will take
researchers into the fields of municipal corporation or county law:
commercial law and practices, administrative law and technique
local and state politics, sociology, human relations, and protocol
Prior experience of the consultants in consumer affairs is highly
recommended, as they will inevitably have access to a wide variety
of information through their contacts, thus eliminating, perhap$
the need for a significant amount of original research. Where cot*
sumer consultants have kept up-to-date with consumer legislation i
other jurisdictions, they will be better able to analyze alternativé
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Proposals by comparing provisions of enactments which have been
in existence elsewhere. In situations where the community is for-
tunate to have consultants from the immediate vicinity, thelr sta-
tistics will be all the more meaningful as the figures will likely in-
volve relevant marketplaces.

These observations suggest the use of two possible sources of
Consultants: the county or city attorney’s office and law student re-
search groups.®*  Although the city attorney’s office may ha}ve more
training in analysis®® and have greater experience in dealing with
Ulegalities, the staff may be hampered in its endeavor to produce
& comprehensive report due to manpower and budgeting limita-
tions.  For example, in Arlington, one of the reasons for the com-
monwealth (county) attorney’s initial negativism toward a lpcal
fonsumer protection resolution was the fear that his office mlght

ave been charged with responsibilities under the measures with-
Ut adequate funding and personnel.

A law student research team with experience in the consumer
¢omplaint field, bringing to bear upon the project the information
gleaned from the experience, would also have analytical and ob-
Jective talents and the availability of extensive research tools.. This
'8 10t to suggest that the student group should not consult with the
Silygor county legal department. On the contrary, the Consumer

Center periodically contacted the commonwealth attorney’s

office with regard to the legal research and tentative legal con-
Clusions,

Once selected, the consultants should begin preparation of a
comprehensive report addressing consumer problems in the com-
Munity,  Such 4 report would outline the legal basis for a local
Consumer Protection agency, local business abuses and complaint
Volume, ang 4 range of alternatives suitable to accomplish the goal

?f consumer protection. These efforts can prove to be a persuasive
betus to Jocal action.?®

E. Existing StaTe AND Locar AGENCIES
1. State Agencies

The remoteness and inadequate performance of state consumer

31
Tesou;l;he ﬂuthor.s are aware that only urbanized areas will have access to bothhof these
est nepdesf. ut it should be noted that these areas are the ones which have the great-
82 7y O Consumer programs. See note 25, supra. i ik i
Crationg 3 SOe;echv]ty of such offices may, however, be compromised by political consid-

SSTTT :
33 Seo STV, ir§ rzin A, C supra
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protection offices may stimulate local initiative. It is possible to
predict the relative success of state consumer protection offices by
studying the legislature’s placement of the agency within the state
administrative structure. For example, an office of consumer af-
fairs located in the attorney general’s office and under the supervi-
sion of a young assistant attorney general is likely to be a more
potent force in the business community than a similar office, di-
rected by a bureaucrat with 40 years experience in state affairs, lo-
cated in an obscure department of weights and measures. In this
regard, it should be recalled that business, finance and industry are
omnipresent at and highly influential with state legislatures. Com-
munity loyalty arguments are not persuasive in enlisting business
support for governmental intrusions into their sphere of operation.
Such state departments as Agriculture and Commerce often become
puppets of the enterprises they are to regulate; producing a situa-
tion where the regulated control the regulators.

It is frequently a period of years between the introduction of a
piece of legislation creating a new state governmental body and the
initiation of that agency’s operations. This lag may create expec-
tations that go unrealized, thereby producing demands by residents
for local action. At the local level, however, the time lag is com-
monly a matter of a few months. For example, in Virginia, the
State Office of Consumer Affairs was established in April, 1970. Yet,
a plan to open field offices throughout the state was not fully im-
plemented until February, 1972. In Arlington County, however,
the Consumer Protection Commission members were appointed on
the same day as the passage of the resolution establishing the Com-
mission. Within five months, the Commission had achieved im-
pressive results. It held five full meetings; hired two full time
staff members; developed complaint and other forms; mailed form
letters to business and other community groups announcing its ex-
istence, aims and soliciting cooperation; adopted landmark arbitra-
tion rules and procedures; held an official opening; and had been
receiving consumer information requests and complaints for six
weeks!

State consumer protection statutes may expressly or impliedly
anticipate local programs as supplements to state action. State per-
sonnel must realize that a comprehensive state-wide consumer pro-
tection scheme can best be achieved only by cooperation with lo-
cal bodies.?

34 See §IV, E, infra.
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2. Local Agencies

In the absence of a specific consumer protection agency, con-
sumers may address their complaints to such other lpc.a.l govern-
ment departments as Weights and Measures, Public Utilities, Land-
ord and Tenant, Business Licensing, Human Relations, Pubhc
Health and Safety, and Police. To the degree that these bodies are
10t specifically charged with responsibility for complaint-h.andhng
or that procedures and manpower limitations militate against the
effective handling of this additional activity, complaint reception
s likely to hinder such departments in the efficient pursuit of their
Proper responsibilities and objectives. This dysfunction may fur-
ther create demand for a local consumer office.

Iv. THE, PROCESS OF ENACTMENT
A INTRODUCTION

If the authors are tempted to expound on an “in my experi-
SHCe . . . ” thesis it is at this point. For there are two ways to em-
bark on the process of enactment — and, yes, one is right and the
other jg wrong. Before drafting proposed regulations it is abso-
utely necessary to proceed with detailed research into the doctrine
of local government power as it relates to (1) local regulation,
(2) the state in question, and (3) a specific municipal subdivision.
fOHVe_rsely, it is wrong to “cut and paste” regulations that are in
rOrce 1 other jurisdictions. Therefore, the first step in regulating is
Esearch into specific local government powers.

B L A Ty AN Powzrs

Local
ally ajy f,
as (13
isla

governments obtain their powers from the state. Virtu-
rms of government within a state are considered in law
Creatures of the state,” subject entirely to the will of state leg-
tures within limitations that may be imposed on the legislatures
Sem:ee If)eople through t_he state constitution.* Tl-lat is, in the ab-
Plenaro State constitutional restrictions, the leglslature.possesses
Pow Y Power over the number, nature, extent, and du'r‘atlon of the

€rs conferred on local governing units.*® Thus, it is commonly

rec 1 4 - - ..
98nized that counties and municipalities have only those powers
o2 ot

35
as { AN(;‘H;}Q;IEAU MunicrearL Corporation Law, §1.00, at 3 (1968) [hereinafter cited

36 :
tnter v, Pittshurgh, 207 U.S. 161, 178 (1907).
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which the state constitution, general laws, or its charter from the
legislature® have bestowed upon it. The powers of a county or mu-
nicipality are conferred upon and exercised by the local governing
body.?® The issue of whether a county or municipality may enact
consumer protection regulations or ordinances® essentially reduces
to a determination of the powers possessed by the local governing
body. These are numerous powers which, if granted to local gov-
ernment units, may be exercised to enact consumer protection meas-
ures. Such powers are the same whether given to a home rule or
non-home rule municipality or county. There are certain distinc-
tions that must initially be made between the concepts of home rule,
non-home rule and county enactments before these powers are ex-
plored, as the differences affect the interpretations given to the
powers conferred.

1. Home Rule Municipalities*

The powers of home rule municipalities may emanate from two
sources: state constitutional provisions which directly confer pow-
ers on municipal corporations; or home rule laws which the legis-
lature must or may pass in compliance with constitutional directive.
The former states are labelled ‘“‘constitutional home rule” or ‘“self-
executing” states; the latter are “legislative home rule’’ states. The
scope of the power granted is frequently found in the municipal

37 1 AnNTIEAU, supra note 35, §1.00; C. Antieau, County Law §31.06-24 (1966)
[hereinafter cited as County Law]; 2 E, McQurLrin, MunicipaL CorroraTioNs, §10.03,
at 793-40 (3d ed. 1966), [hereinafter cited as McQurLLiN].

88 See 1 ANTIEAU, supra note 35, § 4.00; County Law, supra note 37, § 32.03; 4
McQuirLin, MunicreaL CorporaTiONs, § 13.01 (1968 rev. vol.). See e.g., VA. CopE
Ann. §§15.1-7, 15.1-837 to -838 (1969).

39 “Although an ‘ordinance’ is not a law in every sense of the term as used in con-
stitutions and statutes, it is nevertheless a local law of the municipality, emanating
from its legislative authority, and operative within its restricted sphere as effectively as
a general law of the sovereignty.” Maynard v. Layne, 140 W. Va. 819, 825, 86 S.E. 2d
733, 737 (1955), citing 2 McQUILLIN, supra note 37, § 662. See also State ex rel Leach
v. Redick, 168 Ohio St. 543, 550, 157 N.E.2d 106, 111 (1959); S. Sato & A. Van AL~
sTYNE, STATE AND LocaL GoverNMENT Law 419 (1970). {

Resolutions are usually ministerial or procedural in nature, They are less “formal’
than ordinances and may be used more for ad hoc or interim purposes while ordinances
exert a more permanent influence on the locality. See, e.g., Parr v. Lansing City Clerk,
9 Mich. App, 719, 158 N.W.2d 35 (1968); City of Salisbury v. Nagel, 420 S.W.2d 37,
43 (Mo. App. 1967); Mitchell v. City of Parshall, 108 N.W.2d 12 (N.D. 1961). But see
McLaughlin v. City of Millville, 110 N.J. Super. 200, 264 A.2d 762 (1970).

“Regulation” 1s frequently held to be synonymous with ‘“ordinance.” See, e.g.
City of Clayton v. Nemours, 237 Mo. App. 167, 164 S.W.2d 935 (1942); Villines v-
Freeman, 370 P.2d 307 (Okla. 1962), quoting State ex rel Krebs v. Hoctor, 83 Neb.
690, 120 N.W. 199 (1909). ; ?

40 Municipalities vested with home rule powers are free from state interference,
regulation, and control over matters which concern the relationship between the loca
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charter'! which cannot enlarge or contravene the municipal power
allowed by the state constitution.”? Nor can home rule charter c;gn—
travene general law, case law, or the public policy of the state.

gzvéri’mem and its constituency. See, e.g., People ex rel Attorney General v. Johnson,
olo. 1

43, 86 P. 233 (1905) (dictum).

The constitutio s of the following states contain home rule provisions: Arasga
Consr, art. X, §§ 921;0Amz. ConsT. agt. XIII, §§ 2-3; CaL. Consr. art. XI, § 6, et. ng,
Cite: Consr, art, XX, §§ 1-6; Conn. Const. art, X, § 1; Fra. Const. art. 8, $§ o
AN Cora XV, § 2-8301; Hawam Const. art. VII, §§ 1-5; Kan. ConsT. axé. 5
S 5, TR Croes art. XIV §§ 3a, 22, 40; Mp. Const. art. XI-A. -E; Mass. m;sg‘:
uend e r T Myciz, ' Correr art. IV, §§29, art. VII; MinnN. Consr. art. XI, §§VI-I )
Mo. Comen. art. VI, §§ 19-20; Nes. Consr. art. XI. §§ 2-5; Nev, Consrt. art. L
I§ 8 N. H Consr, pt. I, art. 39; N. Mex. Const. art. X, §§ 4-5; N. Y. CONST.V?ﬁ.
X;'N.D. Consr. art. VI, §130; Omro Consr. art. XVIII, §§2-3; Oxra. Consr. art. a
§$§2-7;  Ogg, Const., art. XI, §§2-2a; Pa. Cowst. art. IX, §2; R. I. Consr. amen5.
XXVIII; §. Dak, Consr. art, X; Tenn. Const- art. XI, §9; Tex. Consr. art. XI, §I;

TAR CoNst. art X1, § 5; Wasm. Const. art. XI, §§ 10-11; W. Va. Consr. art. VI,

4 Wisc. Consr, art. X1, §3.

n For q more extensive treatment of the subject of home rule, see ANTIEAU, supra
ote 35, §§ 3,00-36.

Goo Crrcaco Home Rure Comm’~., Mobernizing A Crry GovernmeNT (1954); F.

DNOW, Municrpar, Home Rure (1897);H. McBain, THE Law AND THE PRrACTICE
giLMI_?NI,CIPAL Home Rure (1916); S. McGorprick, Law AND Pracrice oF Munici-

OME Rurg, 2 1933); 2 McQuiLLiN, supra note 37, § 10.13 at 774,
3.10.25, ay 804; R.ig}lg'rlrg,BIO{oS\m R)ULE FOR ?\MERICA'S Crries (1949); E. Rusco, M7U-
NICIPAL Hony Rure: GuipeLines vor Inano (1960); C. RYnE, MUNK‘:‘IPAL Law (1’5,)5 )
1or useful law review articles discussing this subject, see Abels, “Home RuleR ;OI.‘
.’T?hu;a Cities ang Towns?, 13 Draxe L. Rev. 53 (1963); Baum, Scope of Home uie:
(¢] Views of the Con-Con Local Government Committee, 59 Irr. St. B, J, 814 (1971):
Crummem City Home Rule in Kansas, 9 Wasasurn L. J, 1 (1969); Glauberman,

ounty Home Rule: An Urban Necessity, 1 UrBaN Law, 170 (1970; Hagensick, Wis-
COI‘LSln Home R

ule, 50 Nar’t. Civin Rev. 349 (1961); Janney, Home Rule Charters in
?/ebras]m, 5 CREI:HTON ﬁTﬁ‘EV. 58 (1971); Klemme, The Powers of Home Rule Cities
I'Jl ?{olor ado, 36 U, Coro, I.. Rev. 321 (1964); Martin, Home Rule for Kansas Cities, 10

AN. L. Rev 501 (1962); Millenbach, Municipal Home Rule in New York, 22 Syra-
QUSE L, Rev, 736 (1(971).),Sandladow, The Limits of Municipal Power Under F_Io_me;
‘4 Role for the Courts, 48 Minn. L. Rev. 643 (1964); Smalley, The Mumczpa.
°me Rule Acy of 1965, 3 Ga. St. B. J. 333 (1967); Tollenaar, Home Rule Puzzle:
et{opolimn Area Functional Consolidation Calls for Modification of tlge Theory,_52
St TL Crv. Rgy, 411 (1961); Vanlandingham, Municipal Home Rule in the Unite
Popcs 10 Wi, g Mary L. Rev. 269 (1968); Vaubel, Municipal Corporations and the
tuo Il:cea Power in Ohio, 29 Omro L. J. 29 (1968); Note, Mounicipal Home Rule for Ken-
sof LeiD 4Ky L. J. 757 (1966); Note, Home Rule and Special Legislation in Minne-
ler:;aw My, L. Rev, 621 (1963); Note, Home Rule: A Solution for Municipal Prob-
%16 Wyo, I, J. 47 (1961).

Y

4 e !
rul(: Neither legislative action nor a municipal charter is necessary wh%%e§h§)gx2e
at g Powers are conferred by constitutional provisions. ANTIEAU, supra no:ﬁeh 8 ol
Munie; {though these are unnecessary as sources of power, a number o ]o
«yClpalities haye adopted charters, In most states, constitutional home rule powers

tiot;l n;;; come 1}§1to existence until the performance of some public or official act or ac-
ae 2Ch as the

at 775 adoption of a charter ... ” 2 McQuiLLiN, supra note 37, § 10.13,
42
4 See, €-8., 2 McQuiLLiN, supra note 37, § 10.16, at 777-78.

LIN, ¢ c¢, e.g.,, Coro. CoNsr, art. XX, §6; Omro Const. art. XIX. See also 2 McQuir-

“Pra note 37, § 10.13, at 776.
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a. Constitutional Home Rule:** A constitutional grant of
home rule will likely be quite broad.** The power granted, how-
ever, is limited to municipal or local affairs.*® Controversy has thus
arisen over the determination of what is local, in contrast to a state,
affair.®” Since consumer problems are matters of both state and
local concern, the resolution of this controversy is particularly im-
portant to advocates of local government consumer protection.

The judiciary has taken two approaches to the validity of the
exercise of power by a municipality on a subject arguably of state
concern. First, the problem may be considered a dual state and
local concern in which case the acts of the municipality, if consist-
ent with its charter, will be upheld until the state preempts the
area.”® Second, the municipal act can be invalidated in the absence
of a specific constitutional or legislative grant.”’ Of course, in either
case, the state legislature may end the controversy by defining as
exclusively a state concern an area that could arguably be either
local or state. A constitutional grant to “frame a charter” in these
self-executing states is sweeping and should be interpreted to grant
a municipal corporation all power over local affairs. In today’s in-
creasingly urbanized society with the movement to decentralize gov-
ernment services it should be recognized that “local affairs” is a
term without a precise definition which fluctuates with every
change in local conditions.”® No objective tests have evolved to dis-
tinguish local from state concerns.! As Professor Rhyne has as-
serted,

In the process of inclusion and exclusion of matters relating
to municipal affairs, the courts will respect the desire to safeguard
the health, safety, welfare and property rights of the inhabitants of
home rule cities, but are likely to reject exclusive local control . . .
if there is a need or desire to effect uniformity in regulation through-
out the state.52

44 See note 40, supra.

45 1 ANTIEAU, supra note 35, § 3.03, at 99.

46, Id., § 3.06, at 107.

47 See generally id., § 3.17; 2 McQuIiLLIN, supra note 37, § 4.78, at 140,

48 9 McQUILLIN, supra note 37, § 4.87; see note 127, infra, and accompanying text.

49 In re Lane, 58 Cal. 2d 99, 372 P.2d 897, 22 Cal. Rptr. 857 (1962). See generally
Feiler, Conflict Between State and Local Enactments — The Doctrine of Implied Pre-
emption, 2 UrBan Law 398, 404 (1970).

50 See, e-g-, Los Angeles Brewing Co. v. Los Angeles, 8 Cal. App.3d 391, 48 P.2d 71
(1935); Holmer v. Superior Court, 48 Cal. App. 140, 191 P.1000 (1920); People ex re
Public Utilities Comm’n. v. Mountain States Tel. & Tel., 125 Colo. 167, 243 P.2d 397
(1952); State ex rel McElroy v. City of Akron, 173 Ohio St. 189, 181 N.E.2d 26 (1962)-
See generally S. Sato & A, Van Avrstyne, State anp LocaL Government Law 236-
38 (1970).

5§ 1 A)NTIEAU. supra note 35, § 3.17, at 142,

52 C, Ryne, MunicipAL Law 65 (1957).
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Although states cannot legitimately be denied power over state
Commercial practices, it is submitted that consumer protection is
Predominantly a matter of local concern.® The fact that business
Practices are likely to differ in areas which are themselves different
M socio-economic, cultural, and population traits demands that
Municipalities have the ability to respond adequately, imagina-
Uvely, and independently. Thus, uniform consumer protection is
1ot necessarily desirable throughout a state. The Colorado Su-
Preme Court approximated this argument when, in upholding a
Weights and measures ordinance passed by Denver, it stated that,

[t]here can be no doubt that the regulation of standard weights and

measures . . . is a matter of concern wherever commerce is carried

on, without regard to local governmental boundaries. Such is of

state wide concern, but more so of local concern . . . is the regu-

ation of weights and measures to prevent misrepresentations and

fraud in commercial transactions . . . and such may be regulated

under police power . . . at the municipal level, [absent conflict with
state enactments].5

S A furt}.le_r problem arises in self-executing states in s.ituations
intgre localities a.do.pt (fharters. TheS('e charters may be v1evvec'l or
o fPreted as “limitations upon particular municipal authorities
e fﬁ distributors” of municipal p‘owe.r.50 Because such charters
Drozide unnecessary and are not legislative grants, the powers th.ey
i should b? }1berally construed, regardless of clauses provid-
18 that local officials “consider themselves empowered to perform
'Cated functions.”"

b.  Legislative Home Rule States: In states where home

rul - .
tior(: llavvs are passed by the legislature pursuant to state constiu-
4l mandate, such statutes are the principal sources of muni-
\\
53
54 See SIL A supra.

l‘esultB %aCkm-an v. County Court, 160 Colo. 345, 351, 455 P.2d 885, 888 (1969). The

§upr@niqct 1S case may have been different if the controversy had arisen in a “state
Ject Ay home rule state” where municipalities have all power over local affairs, sub-
hory rseneral state law covering the particular subject matter. In local supremacy
affaipg 5 ed states, such as Colorado, the municipality has exclusive power over local
Can def“;n the state may not impinge thereon. However, the state, in either case,
ity u"e as exclusively a state concern what was once a local concern and the local-
htation ap g without power to enter the area. In Blackman prevention of misrepre-
Oncey. and fraud in commercial transactions was found to be a dual state and local
State lawsndldthus the court held the ordinance in question not to be in conflict with
55 - Id. .

ey IDANTIEAU, supra note 35, § 3.05, at 104. For an in-depth study of the enact-
Hop,, PYOC€Ss of constitutional home rule charters, see Freilich, Robards & Wilson,
’utional (lf/le for the Urban County: Observation on the New Jackson County Consti-

5 13 o@rter,39 U. M. K. C. L. Rev. 297 (1971).
9 3.00, at 125,
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cipal power.?” Generally, the home rule law will confer powers upon
municipalities in a two-part format.’® First, the act will expressly
confer certain powers; secondly, it will contain a broad grant of
power to cover situations not addressed in the explict grants, These
latter clauses may be phrased for example, as the power “. .. [to
pass] any act to advance the interests of the city, the good govern-
ment and prosperity of the municipality and its inhabitants . . .;%
or, . . . to enforce all ordinances necessary to protect the health,
life and prosperity . . . and to preserve and enforce the general
government, order and security of the city and its inhabitants.”®

Clearly, these powers of general management should be con-
strued liberally® to encompass proposed consumer protection or-
dinances. Unfortunately, there are courts which adhere to strict
interpretations of both the specific grants of powers and the cus-
tomary broadly-worded catch-all grants, and thus deny reasonable
exercise of power based on these provisions.® Or, courts may fail
to make the essential distinctions necessary to uphold the validity
of home rule power.® Certainly consumer protection laws, which
aim toward detection and correction of improper business practice$
and the strengthening of consumer confidence in commercial trans-
actions, may reasonably be thought to address themselves to the
“prosperity,” “order,” and general welfare of the community. The
powers conferred by these home rule acts should be liberally con-
strued, unless a contrary legislative intent is apparent. Prope!
construction of broadly stated grants of power, such as those above:
should allow home rule municipalities to exercise plenary power
over municipal affairs unless such exercise is specifically limited of
withheld by the state legislature.® |

It is submitted that narrow intrepretations are also contrary
to the purpose of home rule laws. Under restricted constructior
home rule laws cannot allow municipalities to adapt to changing |

57 Id., § 3.08, at 115. It should be noted that “[o]ccasionally courts in the no™
self-executing or ‘legislative’ home rule states will admit that the constitutional hoﬂ}f
rule clause itself confers some power upon municipalities, However, when such an 8%
mission is made . , . it is always expressed cautiously and limited to things absolute |
essential to local self-government.” Id. (emphasis added), citing Clements v. McCab?
210 Mich. 207, 177 N.W. 722 (1920).

58 1 ANTIEAU, supra note 35, § 3.08, at 115-18.

59 Micm. Comp. Laws § 117, 45 (1948).

60 Trx. Crv. StaTs. art. 1175, § 34 (1963).

61 1 AnTIEAU, supra note 35, § 3.08, at 118.

62 Id., § 3.08, at 119-22. See also People v. Delgardo, 146 N.Y.S.2d 350 (1955).

63 Corpus Christi v. Unitarian Church, 436 S.W.2d 923, 929-30 (Tex, Civ. App. 1968):

64 {1 ANTIEAU, supra note 35, § 3.08, at 118-19.

|
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Conditions and exigencies. Municipalities must, under these in-
tel”I_)I‘etations., engage in the lengthy, often frustrating, procedure of
Pelitioning the state legislature for the necessary powers, Further
Xacerbating this situation is the likelihood that state legislators will
€ Unacquainted with, and perhaps uninterested in, the peculiar
Problems of a specific locale. For example, an urban municipality’s
equest for additional power may be given a particularly hostile re-
“CPtion by legislators in those states where the legislature is com-
bosed predominantly of non-urban delegates, or where a tradition
of urban-rura] animosity exists within the legislature. Where the
Cgislature is dominated by rural interests, local control over con-
YUer protection is even more critical since it is unlikely that the
egislature will pass meaningful legislation in this area.

2. Non-Home Rule Municipalities:
As already mentioned, the state legislature, in the absence of
constitutional restrictions, possesses plenary power over those

's the local governing units may employ in effectuating local
umer protection. %

state
Powe
Cons

3. Counties:
Consumer protection measures have been enacted at the county

le t :

Se::fl- Where counties are accorded home rule, the preceding

c()u;l?;ls concerning home rule municipalities do not apply; where
les

rule are not granted home rule, the comment on non-home
o g Punicipalities is likely to be relevant. Yet there may be a

fun s s i
ke amental distinction between county organizations and munici-
Corporations,

Municipal corporations proper are called into existence, either

?t direct solic.itation or by free consent of the people who compose
sosm. . Lounties are local subdivisipns of the Stat.e, cre§ted b'y the
A erm%f_l power of the State, of its own sovereign will, without
1€ particular solicitation, consent, or concurrent action of the peo-
P'® Who inhabit them, The former organization is asked for, or at
;;St assented to by the people it embraces; the latter is superim-
“¢d by a sovereign and paramount authority. A municipal cor-
Eg:l‘atlop proper is creatc—:d mainly for the interest, advantag_e, qnd
f: Vefuence of the locality ant'i its people; a county organization
4 (ireated almost exclusively with a view to the policy of the State
tionarge. - . . With scarcely an exception, all the powers and func-
2 S of the county organization have a direct and exclusive refer-

—.__“"c@to the general policy of the State . . . 6

e
& See SIV, B, Supra,

mith v. Kelly, 162 Va. 645, 174 S.E. 842 (1934),
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This is not say that counties are unable to provide for particu-
lar needs of their inhabitants or that municipal corporations are
not also agents of the state. For example, “[b]oth count[ies] and
cit[ies|] [municipal corporations] in Virginia serve a dual role as
agents of the state and as local law-making bodies with the power
to provide, within the limits of the grants of authority from the
state, for the particular needs of the individual ctiy or county.”"
Therefore, the fundamental distinction between municipal corpo-
rations and counties in Virginia is the method by which they come
into existence. Where consumer protection at the county level is
desired, it should be determined whether such a dual role has been
created.®

C. Powgrrs WHIcH SERVE As A Basis FOrR THE ENACTMENT OF
MEASURES.

It is the general rule that non-home rule municipalities, legis-
lative home rule municipalities, and counties, possess and can exer-
cise a tripartite series of powers:

1. those powers granted expressly;

2. those powers necessarily or fairly implied in or incident to
the express powers; and

3. those powers essential and indispensable to the existence and
functioning of the particular kind of municipal corporation.®

1. Express Powers:

The express power of legislative home rule and non-home rul®
municipalities and counties is found in the state constitution, legis’
lative acts, or municipal charter.”” Thus, it is necessary to consult
these sources to determine the specifically enumerated powers:
Clearly, if a local governing body is expressly granted the powe!
to enact consumer protection ordinances, this body should be ab?

67 McSweeney, Local Government Law in Virginia, 1870-1970, 4 U. Ricm, L, REV
176, 177 (1970). See generally County Law, supra note 37, §§ 31.00, 31.06. ;

68 1 ANTIEAU, supra note 35, § 5.01, at 215; County LAaw, supra note 37, § 31.06
2 McQuiLLiN, supra note 37, § 10.9, at 755; C. Ryne, MunicipaL Law 70 (1957).

69 1 ANTIEAU, supra note 35, § 5.02, at 219; 2 McQuiLLIN, supra note 37, § 10.10
at 761.

70 See, e.g., VA. Cope ANN. §§ 15.1-909 to 919 (1964). On its face, this article,ﬁf
the Virginia Code refers only to“‘municipal corporations.” However, discussions Wl,g
Virginia officials and consideration of Va, Cope Anw. § 15.1-689 indicate that counti®
may obtain such powers upon request to the state legislature.
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t exercise that power. Yet express grants of power over consumer
Protection need not be phrased in terms of “consumer protection.
€re are many powers directly relevant to consumer protection.
I Vir ginia, a particularly potent series of power may b.e‘ conferred
ol municipal corporations or counties, upon their petition to the
Jtate legislature. Included in this series is the power to regulate and
Nspect the production, preparation, storage, distribution and sale of
food ang food products,™ and the conduct of dealers in second hand
Stores.”  In addition, a Virginia municipal corporation “me.ly pre-
Vent fraud or deceit in the sale of property; may require weighing,
Teasuring, gauging and inspection of goods, wares and rperchan—
'8¢ offered for sale; and may provide for the sealing of weights and
Measures and the inspection and testing thereof.””™ Moreover, the
Police power i broadly delineated as the power “to secure, preserve,
nd promote health, safety, welfare, comfort, convenience, trade,

ommerce and industry in the municipality and among the inhabit-
tants thereof . 4

a. The Express Power to Regulate and Inspect: Local
Powers, a4 they relate to the marketplace, may be defined in terms

of the power to regulate and inspect.”” For example, Virginia pro-
Vides that

* + & municipal corporation may regulate and inspect the pro-

duction , | . distribution and sale of . . . food and food prod-
ucts , , 76

s Likevvise, in California, the appropriate local inspectors may
dntef' any building used in the various processes, including pro-
HCtion, distribution, and sale, of food products to inspect all ma-

C sy . -
t.hlne{'y used in these steps, and to report for prosecution any viola-
101 discovered, 7

Laws ; : i i al objec-
tive: g}, relating to regulation and inspection have a du )

JE € improvement, through observation of the quality of pro-

1

72 Xf \C,°°E ANN. § 15.1-866 (1964).

7 75 V. Cope Ann, § 15.1-866 (1964).

T4 VA C

5 Sep ~OPE ANN. § 15.1.852 (1964).
finii See generqly S?)uthem Pq(r. Co,) v. Russell, 133 Va. 292, 112 S.E. 700 (1922) (de-
P-2d§i3t3he bower to regulate); O’Hare v. Peacock Dairies, 26 Cal. App. 2d, 345, 79
6y (1938) defining the power to inspect). } )
imiteq 1 OPE ANN. § 15.1-853 (1964). In other states the power to inspect may be
(1954y. © specifically ‘enumerated foodstuffs. See, e.g., Ouro Rev. Cope ANN- § 71.5.46

i
DakogALi( Heavry & Sarery Cope ANN. §§ 28296-97 (West Supp. 1972). In South
: Of,art[ie] Very municipality shall have the . . . power to provide for the inspection
cles

of merchandise. . . ” S. Dak. Comp. Laws § 9-34-4 (1967).
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duct-handling at various stages of preparation for delivery to the
utlimate consumers and the protection of consumers against fraud
involving these goods.” The power to regulate and to inspect is a
broad power, “comprehensive enough to cover the exercise of au-
thority over the whole subject to be regulated.”™ It provides ex-
press authority for local government officials to enter markets in
order to examine those businesses or articles of merchandise over
which it has this power and to correct abuses discovered.

b. The Power to Prevent Fraud and Deceit: The power
to prevent fraud and deceit is a particularly potent authority for
local governments to enact consumer protection regulations. Mon-
tana gives every city the power “to suppress, prohibit, and punish
all fraudulent devices and practices for the purpose of obtaining
property.”’® In Virginia the legislature may confer the power t0
“prevent fraud or deceit in the sale of property.”® Fraud and deceit
are generic terms with no fixed definitions. Courts have thus found
it necessary to reserve to themselves the liberty to deal with fraud
‘n whatever form it may present itself. “Every case involving alle-
gations of fraud must be adjudged upon its own facts, and the cir-
cumstances which warrant or forbid relief cannot be scheduled by
any fixed rule.”®

Likewise, local government power to prevent fraud and deceit’
must be broad and flexible. Municipalities and counties which aré
given the power to prevent fraud and deceit must be recognized 0
have power equal to the ingenuity which individuals employ to dé*
vise fraudulent and deceptive schemes. Certainly, the fact that th¢|
judicial definitions of these terms is flexible does not diminish th¢|
power of a municipality to regulate transactions in order to prevent |
fraud and deceit in sales. The essence of the word “prevent” is ar”|
ticipation. Clearly, the power to prevent fraud and deceit conten’;
plates an administrative scheme which will complement the courts
role in giving remedies after the fraudulent transaction has o¢
curred.%? ;

c. The Power Over Weights and Measures: “Weigh"s}
and measures’” provisions are a third category of statutory and cha*

78 See note 74, supra.

79 See Blackman v. County Court, 169 Colo. 345, 487 P.2d 377 (1969); Southern By’
v. Russell, 133 Va. 292, 112 S.E. 700 (1922).

80 Mont Rev. CopE ANN. § 11-922 (1947).

81 Va, Cope ANN. § 15.1-866 (1964).

82 Murphy v. MclIntosh, 199 Va, 254, 99 S.E. 2d 585 (1957).

83 See § IV, D, infra, (exercise of powers),
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ter provisions which can reasonably be asserted to support con-

Su.ml?l' protection ordinances and regulations.®* For example, in
Irginia,

- . a municipal corporation may require weighing, measuring,
gauging and inspection of goods . . . offered for sale; and may
provide for the sealing of weights and measures and the inspec-
tion and testing thereof .85

. Similarly, in California each county is required to establish an
Ofﬁc‘e of county sealer of weights and measures for the purpose of
testing all devices used to gauge ‘“‘quantities, things, produce, arti-
Cles fOf' distribution or consumption purchased or offered . . . for
Sale, hire or reward and ascertain if the same are correct.”’®

Municipalities have used this power to enact consumer regu-
o ils and to establish consumer protection commis§i0ns_ For ex-
& pPle, Djlde -C?qnty, Florida, used an expanded version of the City
e Tlaml s Division of Welghts and Measures as the cornerstone for
i rade Standards D1v15}on, popularly known as the Cor.lsumer. Pro-
% n?n Dep:'c\rtment. This agency has regulated such diverse items
by reat, milk, bread, taxi meters, bottled gas cylinders, odometers
Weivirtltal cars, and gasoline pumps have been regulatgd under

g0t and measure statutes.’” Thus, the power over weights and

m . ; . :
teeasur?s 1s another vehicle with which local governments can pro-
¢t their consumers.

forom; d. Police and General Welfare Powe'r."88 Although the
prorﬁomg Powers are all in a sense police powers since their exercise
ofte otes public interest,** municipalities and counties are also

" granted broad inchoate police powers through a general wel-

ar : FLey "
® clause® Various statutory phrases are used to indicate this
L vy

latig

84
85 Sie generally 7 McQurrrin, Municipar CorporaTioNs, § 24.309 (1968 rev. vol.).
pality o, Homa ANN. § 15.1-866 (1964). South Dakota provides the “‘[e]very munici-
Meréhans. ha"e”the power to provide for the weighing, and measuring of articles of
Car. lge - .+ " 8. Dak. Comp. Laws 9-34-4 (1967).
ST T U & Pror. Cope Ann. §§ 12200-06 (West Supp. 1972). i
Daginatiol’l)z STQNDAm?s Drviston. First ANNuaL Reporr 1968-1869, 10-11 (no official
e con i The Director of the Trade Standards Division has stated that “[mJost
Benerg] Mmplaints are about false or misleading advertising, weights and measures, and
8 SeemerChandxsmg .« . ” Miami Herald, Oct. 25, 1968, at B-2 (emphasis added).
RATIoN ANTIEAU, supra note 35, § 6.00, et seq; 6 McQuiLLin, MuNICIPAL CORPO-
89 “'%h§ 24.01, et. seq. (1969).
and qupy fundamental basis for the existence of a police power is the inherent right
e Y of a government to provide for the general welfare of its citizens.” Rothschild,
§ 37" Protection At Last Through Local Control of Retail Installment Sales Con-
% Gen EO. Wasm, L. Rev. 1067, 1070 (1969).
Protect tﬁra welfare clauses confer on counties and municipalities the power “to
e health, morals, peace and good order of the community, to promote its
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power, from the traditional grant to promote the life, health, and
general welfare of inhabitants to Virgina’s more specific grant of
the power “to secure, preserve, and promote health, safety, welfare,
comfort, convenience, trade, commerce, and industry in the munici-
pality and among the inhabitants thereof . . . ®* Since the police
power is co-extensive with the necessity to promote the public in-
terest,”? a fortiori, it must and does embrace the enactment of con-
sumer protection regulations.”” The police power is “one of the
powers which may be given the broadest application, and it is com-
mon knowledge that this power has been increasingly exercised to
keep abreast of advances’” made in our society.’

The police power due to its nature and historical evolution, has
not been precisely defined. The power to promote general welfare,
much like that to prevent fraud and deceit in sales of property,
takes on new substance as new conditions arise. Flexibility within
certain limits is required

. in order to meet the changing and shifting conditions which

from time to time arise through the increase and shift of population
and the flux and complexity of commercial and social relations.%

As local economic conditions change, local governments need
the power to meet these changes. The police power is sufficiently
comprehensive to meet this need and to provide municipalities with

welfare in trade, commerce, industry, and manufacture ., . .” 6 McQurLriN, suprd
note 88, § 24.44, at 565. See generally County Law, supra note 37, § 35.06; 6 Mc-
QurILLIN, supra note 88, §§ 24.43-45. Such a broad general welfare clause is liberally
construed. 6 McQUILLIN, supra note 88, § 24.44, at 565; but see id., at 567. Such
clauses have been construed as granting the locality power as broad as the police
power of the state. Id., at 566. General welfare and police powers are closely relate
in that a general welfare clause vests police power in the county or city “to promote
the order, safety, health, morals, and general welfare of society.” State ex rel Car:
penter v. City of St. Louis, 318 Mo. 870, 882-2 S.W.2d 713, 722 (1928), quoting 12
§.21.4§10N5'g.6;4. § 412, at 904 (1917); see 6 McQuILLIN, supra note 88, § 24.44, at 565
.45, at F

91 Va. Cope AnN. § 15.1-852 (1964).

92 6 McQuILLIN, supra note 88, § 24.09, at 485. See also note 88, supra.

93 The following cities and counties, among others have based consumer protectio?
ordinances on the police power: Prince Georges County, Maryland; Camden and Bur
lington Counties, New Jersey; San Bernardino, Santa Clara and Ventura Counties, Cali-
fornia; and Chicago, Illinois. See Appendix. The Prince Georges County Commis*
sioners stated that their authority to enact a county consumer protection ordinance was
provided by its power to “ . enact ‘any other ordinance for the safeguard of lifé,
health and property and the promotion of public safety, and moral welfare’ and whic
further authorize[s] it to ‘[Plrescribe the duties, powers and functions of any officels
employee, or board appointed by it.’”  Prince Georges County, Md., Gen. Res. 3-197
§ 1, Jan. 30, 1970, quoting Prince Georces County, Mbp., Cope or Pus. LocarL JAwWS
art. 17, §§ 18-1(b) (3), (33) (1963).

94 Weber City Sanitation Comm’n. v. Craft, 196 Va. 1140, 1148, 87 S.E 2d 153
158 (1955).

95 6 McQuiLLIN, supra note 88, § 24,03, at 472.
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the basis for passage of new and/or revised measures to d_eal with
the immediate demands of the general welfare,”® including con-
Sumer protection measures.

Further, municipal corporations are generally recogr_uzed.as
the sole judges of the necessity and reasonableness of .the‘l.r police
and general welfare ordinances, Every presumption is "1n favor
of the lawfulness of the exercise of municipal power rr}algmg aeEls
ations 1o promote the public health and safety, and it is not the
Province of the courts, except in clear cases, to interfere with the

€xercise of powers vested in municipalities for the promotion of the
public safety.”97

€. Special Enabling Legislation: Two situations may

YOO in which effective local consumer protection enactments can

€ realized only after the passage of special legislation by the state

®gislature, First, the local governing body may be without the

Necessary powers to adequately address the business abus.e§ in its

Marketplaces, Such a municipality or county should petition the
State legislature for the appropriate grant of powers.

In the second situation, although the powers of a _locality may
b.e Sullicient to enact consumer ordinances, the appropriate commer-
Clal cOmmunity may be more expansive than the jurisdiction of a
Sl_ngle local government unit. In such cases, the action of a mu-
Mcipality would be only partially remedial. The only appropriate
and effectiye consumer program would require either concerted lo-
Ca overnmental action or the conferral of requisite powers upon
& larger 1pcq) unit.”®  Special petition to the state legislature may

re i . i % P 3 e

: sult in unique and highly responsive legislation being adoptgd f_or
.95¢ troublesome commercial communities greater than the juris-
1Ction of 3 gip ol

=

e local governmental body.*

96 y

07 piock v. Hirsh, 056 17, 5. 135 (1921).
Wood v oy Town of Richlands, 163 Va. 1112, 1115, 178 S.E. 3. 5 (1935): see also
City of f; $1¥ Of Richmond, 148 Va. 400, 405, 138 S.E. 560, 562 (1927); Hopkins v.
% T ichmond, 117 v, 692, 710, 86 S.E. 139, 144 (1915). .

Cised 1, € general ryle js that the powers of a municipal corporation cannot be exer-
751-52-%0nd the corporate boundaries, See 2 McQuiLLIN, supra note 37, § 10.07, at
» YOUNTY T Avy, supra note 37, § 31.06, at 23-4. ¥
‘lorida, is a case in point. The city and county commissions of

= i ounties met in special joint session in May, 1967, and resolved that
Which ootBlY assume from the City of Miami the regulation of Trade Standards,
QEzislat'ale then to he enforced on a county-wide basis, providing that the State passes
Vst S authorizing the county to participate in this activity,” TRADE STANDARDS
SDongeotN’-FmST ANNUAL Report, at 4 (1968-69). This meeting was held in re-
throyg . Mcreased community concern that consumer protection ‘could be better achieved
lavy e & county-level approach. The resulting special enabling legislation and county
Vision ste M pursuance thereof gave broad policing power to the Trade Standards Di-

» Dade County, See Appendix.
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2. Implied Powers:

Local governments also derive powers by implication; that is,
their governing bodies can exercise powers which are implied from
express grants of authority.!® Unfortunately, the implied powers
of municipal corporations and counties are narrowly construed.’”
Courts limit implied powers to “those powers necessary or essential
to carry out the express powers”1% or “those powers indispensable
to local civil government.”'®® The application of this basic and nar-
row rule has not resulted in uniform decisions as to what powers
are necessary, essential, or indispensable, as courts differ widely on
the powers that may be implied from a given express grant. Some
states, through their constitution, statutes or case law, have adopted
a more liberal rule of construction and thus allow local govern-
ments greater latitude in determining powers which may properly
be implied. This more liberal rule may be in the form of ‘“reason-
able necessity,”!** “appropriateness,”’!’> “reasonable implication,
or “fair implication.”1"?

Contrary to this liberal construction is the so-called “Dillon
Rule” which addresses itself to ambiguities and doubts arising out
of the grants of power, and which states that “[a]ny fair, reason-
able, substantial doubts concerning the existence of power is re-
solved against the corporation and the power is denied.”!*® Ther®
are, however, certain limitations to this rule. Powers are not t0
be so strictly construed as to defeat legislative intent, to destroy the
purpose for which the grant was intended, or to hamper the reason-
able exercise of express powers.!”” Rather construction should b¢
consistent with state legislative policy on local affairs.!'® Thus

the power to change an inspection fee for regulatory purposé®

100 1 AnTIEAU, supra note 35, § 5.03, at 220; 2 McQuiLLIN, supra note 37, § 10.4%

at 765-67; County Law, supra note 37, § 31.06, at 20-24. ¢

101 See generally, 2 McQuILLIN, supra note 37, § 10.18a, at 787-90. “The rule ¢
strict construction flows . . , from the judicial viewpoint that charters are regarded &
special grants of power, and hence the conclusion is that whatever is not given €*

pressly, or as a mecessary means to the execution of expressly given powers, is with” |

held.” Id., at 788.

102 2 McQuiLLiN, supra note 37, § 10.12, at 767. ..See also 1 ANTIEAU, supra not?
35, § 5.03, at 220-22,

103 2 McQuiLLIN, supra note 37, § 10.12, at 770.

104 1 ANTIEAU, supra note 35, § 5.05, at 226.

105 Id.

106 [d,

107 [,

108 Dirrow, Municiear, CorPoRATIONS, § 430.14 (3d ed. 1949); See 2 E. McQuirri™
supra note 37, § 10.19, at 790-91.

109 2 McQuiLLIN, supra note 37, § 10.21, at 794.

110 Id.

29106 |
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s a proper incident of the authority of a city to regulate milk sold
and the power to license certain businesses is often inferred from
the power to regulate those enterprises.!*

It is clear, therefore, that advocates of local power to enact con-
Sumer regulations will have to consider the state constitution, stat-
utes and case law in deciding to which of these possible positions
their respective states adhere. Arguments anticipating challenges
to authority will have to be formulated. No apparent problem
should be encountered in those states which adhere in practice to
the more liberal construction.

3. Powers Essential and Inherent to the Existence and Func-
tioning of Municipal Corporations:

There are three judicial approaches to this category of powers.
€ general rule of interpretation denies the existence of essential
f Inherent powers.!? Other jurisdictions, apparently confused
bout the distinction between implied and essential powers, treat
essential powers as implied.!?® Still others recognize essential and
nherent powers as a distinct category. Reliance upon these pow-
€rs as authority for the enactment of consumer protection regula-
Yons is not recommended, however, because these powers are lim-
"ed in number,1¢ The apparent reluctance of courts to recognize
cssential powers as an independent repository of significant author-
Uy cuts against the trend of expanding local government powers.
AS. long as the judiciary retains this rigid posture, essential powers
Wll_l 10t be supportive of the ability of localities to enact consumer
Ordl_nances and regulations. However, this is not a significant im-
Eedlmem because the power of a municipal corporation to enact such
“NSumer protection schemes is usually adequately supported by ex-
Press anq implied powers.
4 Voluntary Mechanisms:
It may be determined that a local governing body has few or

L Powers on which to base its authority to pass consumer pro-
1\
1 v

mdle See City of Des Moines v. Fowler, 218 Towa 504, 500, 255 N.W. 880. 882 (1934);
695 Gggal Co-op Realty Co., Inc. v. City of Youngstown, 118 Ohio St. 204, 214, 160 N.E.

112 (1928),  See generally 1 ANTIEAU, supra note 35, § 5.08, at 237.

Note 37 NTIEAU, supra note 35, § 5.01, at 217-218, See also 2 McQUILLIN, supra
13y’ S 10.11, at 763, ‘

114 NTIEAU, supra note 35, § 5.01, at 217-18. . . )
DOWer. nf right to sue and be sued is probably the most widely recognized essential
gener lf a Municipal corporation. See 1 ANTIEAU, supra note 35, § 5.08, at 236. See

@Y 2 McQuiLrw, supra note 37, § 10.11, at 762-65.
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tection laws: In such situations, the wisest course is to establish a
“voluntary” mechanism; that is, one not founded upon sanctions
or penalties but upon conciliation and negotiation. The Arlington
County Board passed such a consumer protection resolution. This
resolution established a nine-member Consumer Protection Commis-
sion and conferred upon it responsibilities and duties in four gen-
eral areas:

1. Complaint-handling; the Commission is to receive, to re-
cord, to investigate, and to conciliate complaints which allege im-
proper practices and conduct in the sale of goods or services and
the lending of money or the extension of credit. These conciliation
efforts may include persuasion, conferences, public hearings, and
arbitration.

2. Consumer education; a program of consumer education and
information is to be developed and disseminated through publicity
and printed material.

3. Recommendations; the Commission is to keep the County
Board up-to-date by recommending improvements in local and
state legislation and administrative procedures and by reporting an-
nually on the Commission’s activities, and present and future needs
for consumer protection.

4. Referral; the appropriate law enforcement bodies are to be
referred information regarding potential violations of law.

Thus, the Commission must work in a cooperative, non adver-
sarial tone, relying on persuasive rather than police powers. This
is not fatal to consumer protection. The Consumer HELP Center,
which does not have governmental power or backing, has success-
fully resolved 709, of the complaints handled by it through nego-
tiation, conciliation, and mediation. The Arlington Consumer Pro-
tection office has also been successfully resolving complaints at a
709, rate during its first few months of existence.!'?

D. Tue Exercise or Power

The legislative grant may be silent regarding the manner in
which the power is to be exercised by the municipality.’® In these

T115 See e.g., ArLINGTON CoNsuMER Prorection Commission, MonTHLY REPORT, Jan-
uary, 1972. X

116 Tt is generally within a legislature’s power “to direct in what way, through what
bhoard of mumicipal offices or agents, or by what municipal officers the powers given
shall be exercised.” 2 McQuUILLIN, supra note 37, § 10.27, at 809. Where this is done;
substantial compliance is required. Id.
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Therefore, the major difficulty in the preemption area is deter-
mining whether a conflict exists. Researchers should scrutinize con-
sumer-related state laws dealing with matters upon which a local
governing body might legislate. They should further investigate
those areas covered in proposed resolution. These statutes may
encourage the argument that the state scheme contemplates the ex-
istence of local consumer regulations in significant areas. In Vir-
ginia, for example, the state legislature established an Administra-
tor of Consumer Affairs in the Department of Agriculture and Com-
merce.’® The administrator was, inter alia,

[¢]o serve as a central coordinating agency and clearinghouse for

receiving complaints . . . of [improper]| practices and referring such

complaints to the State and local departments or agencies charged

with enforcement of consumer laws.1®3

The statute further states that “[t]he responsibiilty of the Ad-
ministrator . . . shall embrace the consumer programs and respon-
sibilities of all the departments and agencies of the state.”** Thus,
the statute expressly provides that this official is to coordinate and
to refer complaints to local agencies responsible for enforcing con-
sumer laws. Moreover, the Administrator’s responsibilities extend
beyond the local level to encompass consumer programs of state
agencies.!*

These provisions reasonably can be interpreted as contemplat-
ing a comprehensive consumer protection scheme. A state Admini-
strator charged with responsibility “to embrace” and to coordinate
consumer programs throughout the state, may be the cornerstone of
such a plan, and vesting such an official with these powers indicates
a rejection of a “piecemeal” approach to consumer problems. The
essence of a state office with such responsibilities is state and local
coordination and cooperation, It can be argued that the state legis-
lature contemplated that local governments would: take steps t0
enact local consumer protection programs where they had the

less the statute limits the requirements for all cases to its own prescriptions. Id, at
75556, 61 N.W.2d at 706-07 (emphasis added). See also Pipoly v. Benson, 20 Cal
2d 366, 125 P.2d 482 (1942); United Tavern Own. of Phila. v. Philadelphia Scl’w01
Dis., 441 Pa. 274, 272 A.2d 868 (1971); Western Pa. Rest, Ass’n v. City of Pittsburgh
3365 Pa.(37€:1‘4)77 A.2d 616 (1951); King v. County of Arlington, 195 Va. 1084, 81 S.B-
2d 587 (1954).

137 Va. Cope AnN. § 3.1-18.1 (Cum. Supp. 1971).

138 Va, CopE ANN. § 3.1-18.2 (Cum. Supp. 1971).

139 Id.

140 Tn this regard, it should be noted that counties serve as agencies of the state and
are charged with enforcement of state law. See, e.g., Mann v. County Bd. of Arling
ton Cnty., 199 Va. 169, 173, 98 S.E. 2d 515, 518 (1957) (dictum),
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Cases, the local governing body must exercise its discretion in se-
ecting the proper procedural course. The rule of strict construction,
which frequently burdens municipalities in determining whether
4 power exists,!'” is not a factor in evaluating various modes of ex-
€reising determined powers. 18

It is important, therefore, to distinguish between the power to
hact consumer protection regulations and the extent of authority
available to exercise that power.

‘ {\Ssuming that the mode of exercise does mnot conflict with
Constitutional requirements, the rule of reason predominates. The
Presumption is in favor of the validity and reasonableness of the
feans selected; doubts are resolved in favor of the municipality.

S the Virginia Court stated in reference to the police power, every
Presumption is

++ « in favor of the lawfulness of the exercise of the municipal power
making regulations to promote the public health and safety, and it
1s not the province of the courts, except in clear cases, to interfere
wxlh. the exercise of the powers vested in municipalities for the pro-
motion of the public safety.11?

Therefore, where the consumer advocates ascertain that the
Powe.r to promulgate consumer protection regulations exists in a
ocality, the validity of a consumer protection commission or de-
Ea”{ngnt is clear.”® The governing body will undoubtedly need an
ernInlnlstra‘uve st.aff to supervise-the or.dina‘nce and to e.xercise gov-
en?ental functions.’®* In .addltlon, it w1.11 need ad\{lc‘e and evi-

s € on the .need for enacting new or revised regljlla.tlons. If fur-
ments‘{PPOI:t s needed for the creation of a commission or depa'rt—
R 1t exists in the fact that. every local governmental unit whlch
tute dnaCted consumer regulations has simultaneously .el‘Pher consti-
o a cOmmission to act thereunder, charged an existing depart-
T such as weights and measures or law, with responsibility

funder,? or created a separate staff in the executive offices.!*

\

117 :
See section IV, C, 2 (implied power).

18
810,25 ;}%TEEAU. supra note 35, § 5.13, at 248, See 2 McQuiLLiN, supra note 37,
119 1 .

12 NePASS V. Town of Richlands, 163 Va. 1112, 1115, 178 SE, 3, 5 (1935).
121 i»ee S IV, C, supra

122 eee text accompanying notes 159-63.

123 ; de Appendix
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Power; or initiate demands for the conferral of the necessary power
from the state legislature.'*!

In situations where consumer offices exist or are foreseen at
both levels of government, the use of similar or identical forms of
regulation should be considered. Such a policy promotes the easy
xchange of information and complaints and helps to present
41 accurate picture of consumer problems and business practices
throughout the state to the legislature. The trend toward computer-
1zation of state and local operations reinforces the wisdom behind
this bolicy. The state can also contribute immeasurably to the de-
Velopment of a consumer education and information program
trough distribution of pamphlets, newsletters, posters, newspaper
a Vertisements, and radio and television announcements. States
should share their publicity materials and documents with local
89vernments; indeed, state consumer departments are not, by defi-
ton, doing their job if they do not act as a central clearing

ouse to distribute this information statewide.

State enactment of the Uniform Commercial Code might be
aserted as evidence of legislative intent to occupy the commercial
field anq thus preclude local regulation in that area. The UCC is
a pervasive scheme,!*? but the draftsmen ‘“decided early against any
somprehensive attempt to control predatory sales and credit prac-
ges i Consequently, specific provisions intended to protect con-
PUIers are rare . The UCC defers to other statutes and regula-
Hons for the purposes of consumer protection.!45

rel Thus’ by scrutinizing existing statutes and determining their
& allonship with proposed local regulations, state laws may be
und not o preempt but to support and to anticipate the enact-
nt of local consumer protection plans.

F. RecommenpaTIONS FOR ENACTMENT
L. Comparative Analysis:

det On_Ce the power enabling local consumer protection action is

erc?rmlned’ it is advisable to examine how similar powers are ex-
Sed by other governmental bodies. This phase may require
141

14z §°¢ VA. Cope Ann. § 15.1-909 to -015 (1964).

43 Ree N1ForM CommEeRcIAL Cope § 1-104.

144 SOthSChlld. supra note 9, at 1077.

King Tee 1 Grimore, SkcuriTy INTEREST IN PERSONAL ProperTY, 293-94 (1965); cf.
30 (1’965}§e New Conceptualism of the Uniform Commercial Code, 10 St, Louis L. J.
145 :

See &enerally, Rothschild, supra note 9, at 1077-81.
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E. StaTe PrRepmpTION'*

Since commerce, trade, and industry are matters of concurrent
state and local concern, any assertion of local control over these
affairs raises the question of municipal versus state jurisdiction: the
question of state preemption.

In the case of non-home rule municipalities, a statute always
prevails over a conflicting ordinance.'” Where a constitutional home
rule amendment varies this basic common law rule of state suprem-
acy, ordinances dealing with exclusively local matters may super-
sede state statutes; but there is no converse rule of municipal su-
premacy. Courts have narrowly construed the phrase “exclusively
locai,” seldom holding in favor of conflicting ordinances.’*® There-
fore, it is probably accurate to characterize the general rule as one
of state supremacy.

Nevertheless, there is a vast area of concurrent state and mu-
nicipal legislative authority especially in consumer affairs. The
problem arises in determining whether a conflict exists, and if so,
the extent to which the local enactment is invalid.’** Of course, if
an ordinance expressly permits that which a statute expressly pro-
hibits, and vice versa, the conflict is clear and the ordinance will
fall.

Three relationships may exist between concurrent but non-con-
flicting statutes and ordinances: (1) the ordinance may address itself
to conduct not explicitly covered by the statute, although within
the same general area; (2) the ordinance may duplicate the statute;
or (3) the ordinance may establish a less rigorous or more rigorous
standard with respect to conduct covered by the statute.!*

In the first situation, invalidation of the ordinance is “always
based on the theory that the state legislation was intended to pre-
empt the field.”'*?® The weakness of this theory can be easily dem-
onstrated. It is unlikely that a state legislature will enact statutes
in the consumer field which are suitable for the entire state or, more
specifically, which cover a subject to the extent necessary to pro-
vide adequate protection against egregious practices that are limited

124 See Note, Conflicts Between State Statutes and Municipal Ordinances, 72 Harv.
L. Rev. 737 (1959).

125 See. e.g., Hemphill v. Wabash R. Co., 209 F.2d 768 (7th Cir. 1954), cert denied,
347 U. S. 954 (1954).

126 Note, supra note 124, at 740-42.

127 That part of the ordinance which is not inconsistent with state law may be sev-
erable from those portions which are invalid.

128 Note, supra 124, at 744.

129 Id., at 744-45.
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research solely into localities with similar population, governmen-
tal structure, and geographic, socio-economic, and historical traits,
or it may entail comprehensive analysis of all municipalities and
counties with consumer programs. The latter research is not as
overwhelming as it may sound because there are relatively few
local governments with consumer programs.’*® However, compara-
tive analysis is meaningful because the cities and counties which
do control consumer protection exhibit wide differentials of govern-
mental structure, geography, population and socio-economic char-
acteristics."” This information can be gleaned from a study of the
language of ordinances and resolutions and the research does not
usually require an analysis of enactments in actual operation, Al-
though an ordinance in actual operation may not reflect its written
provisions, such comparisons are useful in that they suggest the
various provisions that consumer enactments might contain.

To facilitate relevant comparison, an analysis should be made
of; power basis, governmental structures, and the position within
local government of the body charged with responsibility under the
consumer enactments.!48

G. InrormATION PAcKkET AND PUBLIc HEARINGS:

Research into the state constitution, general statutes, case law,
and local powers, and a comparative analysis of other consumer
regulations should provide an arsenal for consumer advocates that
must be presented to the local decision-making body.

The governing body will undoubtedly hold public hearings or
meetings to discuss the proposed resolution. Prior to these meetings,
a report should be sent to this body from the consultant or research
group outlining the research, conclusions, and proposals.!*® The
contents should comprise persuasive factual and argumentative ma-
terial pointing to the need for and legality of a local consumer or*
dinance or resolution, or a voluntary mechanism, which can als?
be presented at the public hearings. A breakdown of the content®
should reveal:

1. Statistics:

The governing body must be shown that there is a probler

146 See note 1 supra.

147 See Appendix.

148 4.

149 Where consultants are retained, the local government should require this 1¢
port. See notes 3-4 supra and accompanying text.
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' a specific commercial center. Determining the intent of a state
legislature is a difficult task since these bodies seldom express their
Wtentions. “. . . [u]sually there are no written committee reports,
Published hearings or debate on state legislation.”’® The argu-
ment favoring local control in consumer protection cuts against pre-
“lption especially where the state legislature has not ac.ted on the
eXact subject sought to be regulated locally.’¥! Preemption should

1ot be applied automatically to preclude local attention to matters
of local concern.

In situations involving duplication between statute and ordi-
fance, redundancy is not a sufficient reason to invalidate an ordi-
Nance, Thus, ordinances “regulating the same conduct as a statute
and doing so in substantially the same manner [are] usually held
valid. 122" gy ce Jocal regulations seldom merely duplicate state en-
ACtments, this occurrence warrants little further attention.%

The third possibility is significant. Ordinances infrequently
Promulgate Jess rigorous standards than statutes, but when they do,
they are usually held invalid on the ground that the ordinances
mp liedly allow violation of the state laws.!* Ordinances do, how-
SXSES frequently contain stricter standards than their statutory coun-
;erpartS., This fact raises interesting questions regarding consumer

c8ulations. Iocal enactments can regularly be expected to estab-

1sh stricter standards because local markets, especially in large

h an Commercial centers, require more comprehensive, and per-
Yaps dlfferent, treatment than that appropriate for the entire state.
€, stricter local licensing laws are frequently declared invalid on

t 1 > - .
rli“gehthe()ry that the state licenses are intended to grant recipients the
t

o o operate statewide without further interference.'*’ Recog-
“Ing this problem, courts have adopted a standard of reasonable-

4558 and thus uphold a stricter local regulation unless the statute
€Cts otherwige, 136

et

180 1

131 glnley, Book Review, 24 Inp. L. J. 328, 330 (1949). .

L. 2‘796 Fordham. Decision-Making in Ezpanding American Urban Life, 21 Oxnro St.
IR (1960), which represents a strong policy argument in favor of local

°°111§rol_
2
ot ﬁ?tes Supra note 124, at 747.

:22 Id., at 748,

136 Ig" at 748.49, .
latyyg hee Gannett v. Cook, 245 Towa 750, 61 N.W.2d 703 (1954). Where the legis-
Munjei als assumed to regulate a given course-of conduct by prohibiting enactments, a
f erpa corporation may make such additional reasonable regulations in aid and
Sitig O?nie Ot the purpose of the general law as may seem appropriate to the neces-

a st tt € particular locality, The fact that an qrdmance enlarges on the provisions

atute by requiring more than the statute requires creates no conflict therewith un-
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Tquiring attention. Figures showing complaint volume easily
Overcome the obstructive pleadings of opponents. Where consumer
groups are active in handling complaints, they should divulge their
Statistics for this cause. Where such a source is unavailable, other
ocal government departments,'™ including those of neighboring
19calities that receive consumer complaints should be solicited for
Similar statistical information.

2. Legal Memorandum on Local Power:

This memorandum should state the power of the locality to
“hact a consumer protection program and should cover the areas of
€Xpress, implied, and inherent powers; voluntary mechanisms; state
Preemption; and special enabling legislation. Reasonable argu-
Jents should be fashioned for each of these categories as support

or local consumer protection. Thus, the memorandum should com-
Prise a comprehensive analysis of the legal base for local regulations.

3. Comparative Chart:

The comparative analysis undertaken by the local governmen-
tal consumer protection programs elsewhere is best condensed into
? chart format. This facilitates visual comparison and lends itself
0 oral presentations at public hearings.!®!

4. Substantive Provisions:

The legal and comparative research should result in conclusions
rding the provisions that can lawfully and practically'® be in-
ed in a local enactment and also the methods of administration
'ch can best be integrated into the overall administrative machin-
ternOf- the municipality or county.’ Therefore, a spectrum of al-
my ative Provisions §hould be pregepteq. There are, however, mini-
garfﬁ Provisions which any municipality or county may enact re-
.58 of its legal impotence or the political infeasibility of under-
tiorllng consume.r Protection 1n the face of strong business opposi-
i These minimum provisions were the basis for the Arling-
othey (iunty consumer protection resolution and are found in many
ocal consumer ordinances. Such clauses should provide for:

rega
Clud

1. The receipt, recording, investigation and conciliation of com-
15\

0 Se,

151 o€ SIIL, E, 2, supra. (local agencies).

15; Sze Agpendix. i g ¢

153 o ¢ 3 3, C supra (business groups).

See § TV, 1, infra (administration).
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plaints from people alleging improper business conduct in connec-
tion with commercial transactions.

2. The reporting to an appropriate city law, county, state or
federal agents of information regarding violations of law.

3. The development of consumer education and information
programs and the dissemination of such materials through the news
media, displays, pamphlets, and speaking programs.

4. Recommendations to the local governing body on changes on
local and state legislation and administrative regulations required
to provide adequate consumer protection.

5. A voluntary arbitration process for the settlement of com-
plaints where prior conciliation attempts prove futile.

The above provisions contain no sanctions or penalties which
would require a statutory power base, Although it is a voluntary
mechanism, it should not be thought of as mere window-dressing
because the majority of complaints can be satisfactorily resolved
through conciliation and mediation and need not result in a law-
suit.’™ As local powers are determined to be more extensive and
as practical impediments are neutralized, more powerful provision$
can be added.

At the public hearing, consumer advocates or researchers
should marshal the support of other consumer groups, state con
consumer protection personnel, and interested associations.

H. Tuae ApProacH TOo BUSINESS

The authors believe that the best approach is direct communi-

cation with the business community. For those who disavow the¢

politics of persuasion, it should be kept in mind that the alternative
to voluntary local consumer protection is the expense and delay of
litigation. Conferences with business leaders should 1) explain the
proposal and its purpose, 2) explain how business groups can play

a role, for example by suggesting people to serve on a commissio? |

or advisory body or by offering its expertise in certain areas, and 3)
request their suggestions and support.!”® Further, it should be en”

phasized to the business community that the consumer movement: |
generally, expects and aims to benefit businessmen as well as thel*

154 See note 115 supra and accompanying text.

155 In Arlington County, the authors met with the Executive Director of the A
lington Chamber of Commerce to explain the proposal, to hear his suggestions and
suggest ways in which the Chamber and the proposed office could work together, €
pecially on referral and the possibility of the Chamber supplying arbitrators wher®
special expertise is required.
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Customers. The improper practices of many businessmen have der-
Ogated the confidence of local consumers in the overall commercial
fOmmunity.'% Honest businessmen should welcome efforts to im-
Prove or to remove those operators whose business practices are
fraught with impropriety.

If these conferences are properly conducted their success may
¢ evidenced by the absence of business representatives at the pub-
1¢ hearings at which the consumer protection proposals are dis-
“ussed and implemented. As previously indicated, the Consumer
HELp Center was able to persuade a powerful national business
Oganization to co-sponsor an amendment to the original resolution
Whereby the two groups would work in tandem on a consumer ar-
'ration experiment.’ No other business groups appeared at the
Public meeting at which the resolution was adopted.!®

b B}ISinessmen are often concerned with the possibility, posed by
the existence of numerous private and public consumer groups, that
oYy Will be pressured or “harassed” by these various groups re-
farding a single complaint. That is,
[s]Jome consumers [may] reason that by reporting a single
complaint to three or four consumer agencies more pressure can
© brought on the businessman concerned. Most local consumer

complaints are settled by conciliation. And what businessman is in

the mood to conciliate after he has been clobbered by several con-
Sumer groups 7159

Although the argument reveals its own weakness in that con-
er advocates seek to conciliate rather than “to clobber,” this
érn does have validity.

the One measure to protect against hargssment is the ipclusion on
he Complal.nt form of space for the listing of other assistance that
2 ecomplalnant has sought in resolving his problem. Where no
3 :‘ assistance has been sought, the complainant §hould be asked

exhao g0 beyond the immediate body, at least until that body has
I)lainusted the possibilities for settlem-ent. In cases where the com-
Oubint has contacted other agencies with .httle or no success,

$ may reasonably be entertained regarding the good faith of

Sum
Conc

156

157 gze S IIL, C supra (business groups).

158 1°¢ S V supra (arbitration). e

esideny . Panel discussion held after the passage of the resolution, the Executive Vice
It of the Arlington Chamber of Commerce stated that his organization would

the operation of the Arlington Consumer Protection Commission for a few

and then decide whether to cease or to continue its own complaint-handling

59 ]
The Arlington News, Dec. 1, 1971, at 4, col. 3.
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both parties, the consumer in respect of the validity of his com-
plaint and/or the merchant as to his sincerity in seeking a resolu-
tion of the matter. Where the consumer is found to be lacking good
faith, further efforts are inappropriate. On the other hand, where
it is the businessman who does not evidence sincerity, his charges
of harassment should not discourage action by other agencies.

It is unnecessary to defend these sentiments as an apology for
business. The argument is that voluntary cooperation is a key ele-
ment to successful local control; but if business withholds its sup-
port, local regulation can and should proceed without it. In fact,
this realization on the part of businessmen often enhances co- |
operation!

I. ADMINISTRATION

The positions within local governmental structure of adminis-
trative bodies charged with responsibilities for local consumer pro-
tection have differed greatly. The choices are:

1. To create a new office in the executive branch of the gov- |
ernment.

2. To create a new division within an existing department such
as weights and measures, corporaton counsel or public safety.

3. To create a new office under the city or county council.

4. To create a citizen commission which is assisted by a full:
time office staff.

One administrative apparatus that has proven functional in Ar
lington County is the commission form. This mechanism consists
of a citizen group, appointed by the governing body, which directs
and is assisted by a full-time office staff. The likelihood that a local
consumer body will initially be a controversial center of attention
makes it imperative that it not appear subject to the undue influ-
ences of a particular segment of the business or consumer comv
munity. Such a commission should clearly appear interested in ac
complishing the goals of the legislative act creating it. Local gov*
erning bodies must be careful to appoint a nonpartisan, or at least 2
bipartisan, body containing representatives of a broad spectrum of
interests. In this regard, the Arlington County Board solicited rec:
ommendations for commission membership from a wide range 0
community organizations, The commission members represent 2
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broad spectrum of experience in law, business, education, and con-
Sumer affairs. In addition there should be a provision for stag-
gered terms among the members which can serve the dual pur-
Pose of enhancing the possibility for new members and new ideas,

while assuring a degree of continuity and knowledge of opera-
tiQnS'IGO

Local government consumer offices should not attempt, nor
should other consumer groups allow it, to preempt any pre-existing
odies concerned with consumer affairs. On the contrary, an inter-
agency cooperation effort should be established.’®® Joint meetings
should be held to create working relations and referral policies
among local consumer groups. In this regard, an extensive referral
ndex should be maintained so that duplication of effort can be
Minimized. Such an index can provide access to the total local con-
sumer information resources available. This file should include
tames of public and private bodies active in consumer affairs, as
Vvel.l as contacts within various business establishments who will
acilitate the handling of complaints and inquiries concerning par-
Ucular establishments.’® In those situations where a consumer or-
fanization is retained by the governing body to undertake the stud-
€S previously suggested,!® this group, especially if experienced in
ocal consumer problems, can assist the commission in establishing
N office and to forward working papers and other research as re-
Juested. As an outgrowth of its consulting contract with the County
Board, the Consumer HELP Center has regularly provided assist-
anc.e to the Consumer Protection Commission during the first year
O its operation. This assistance has been in the form of participa-
ton by Jay students enrolled in one author’s “Problems of the Con-
“umer” clinical law course at George Washington Law School. The
‘Onsulting team regularly attends commission and sub-committee
Meetings and has provided working papers and suggestions on com-
Ic)ealnt referral policy. complaint hand.ling and conciliation pro-
it ures, state legislation, reading material, standard forms, public-
¥ and education, and arbitration rules and procedures.
To facilitate its efficient overall operation and to focus the at-
on of members on specific issues, the commission should ser-
\

tent;

oflego The nine member Arlington Consumer Protection Commission has three groups
1 ImembEI‘S with each group having 6 one, two and three year terms.

Ta See § IV, B supra (state preemption). . ) 1
Negs o the extent that coordination and referral are successful and efficient, the busi-
lsgcomplalnts similar to those at note 158 and accompanying text will be reduced.

See § 111 supra.
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iously consider the establishment of a sub-committee system. The
Arlington Consumer Protection Commission presently consists of
sub-committees on education, complaints, legislation, procedures,
and arbitration. It initially had a law student aide working with
each committee. These groups held meetings independent of the
commission proper in order to deal with their area of concentra-
tion, and regularly report their decisions and actions to the whole
commission at the regular meetings.

Although the commission should determine basic policy of the
consumer office, the daily office work of complaint-handling, initial
contact, referral and record-keeping requires a regular staff. The
staff members should also participate in the aforementioned visits,
discussions, and meetings. The Arlington consumer program capi-
talized on the experience of county employees in representing the
interests of county residents in public utility matters by appointing
as Executive Director of the Consumer Protection Commission'®* the
individual who had served in a similar position under the Public
Utilities Commission. He now serves in both capacities with an ex-
panded but distinctly dual staff. In complaint-handling, the staff
undertakes the initial investigation and recording of information
and upon a determination of the validity of the complaint, instigates
conciliation conferences. When the staff’s conciliatory efforts prove
unsuccessful, a report is forwarded to the Commission which
embarks on further individual or collective action or determines
whether the dispute is ripe for arbitration, which is the final step
in the County’s grievance procedure.

V. ARBITRATION
A. Tur ConcErT oF CONSUMER ARBITRATION

Traditionally, consumers have sought relief from business
abuses through the court system or administrative agencies. The
failure of these approaches in resolving disputes between business-
men and consumers is well-documented.’® Further, resort to ju-

164 The Executive Director supervises the daily work of the office staff, presents re-
ports to the Commission and serves as secretary at the regular meetings.

165 See, eg., H. Banrierp, THE Unueavenry Crty, 158-84 (1970); D. Caprrovirz
Tae Poor Pay More (1967); Cox, Fellmeth & Schulz, The Consumer and the Federal
Trade Commission — A Critique of the Consumer Protection Record of the FTC (1969);
FTC, Rerort or District orF Corumsia Consumer ProrecTioN Procram, 4, 17-18
(1968); FTC, Depr or Comm., DEPT oF LABOR & SPECIAL Ass’T TO THE PRESIDENT ON
ConsumeER Arrairs, REPORT OF THE Task Force oN WARRANTIES AND Service, 67-68
(1969) ; Nar’L CommissioN oN Propuct Sarery, Finvar Report 2, 13, 78 (1970); Com-
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?}llclal Procedures does not serve the interests of either consumers or
-1€ allegedly offending businessmen. The amount of money at stake
Cou:-te usual case does not vvar:r.'fmt,.ind.eed, it militates ‘against,
of b action by'elther.p.arty. Litigation is adverse to the interests
Sequ‘;SIIllessmen In retaining the gpod will of their customers. an-
N airnt ¥, where differences arise out of day-to-day (;ommer‘cml
‘ S Parties often prefer to settle them privately and informally,

In . R \ Y
i e kind of husinesslike way that encourages continued rela-
lonshipg, 166

Uninfgi’d in the modern commercial vvorlc:l, disputes are inevitakfle.

ed defects are necessary concomitants of mass production

I'ingr:ifs marketing systems. Moreover, there will always be those

tidae an(ilsmt?sses. WthEl’l operate Wl1ih deliberate, unscr:upulous prac-

Varig Wth}‘l intentionally exploit the carelessness, ignorance and
us hardshlps of consumers.

arg}&‘ftiauthors feel that procedure whereby consumer disputes
: en{ately submltted to arbltratlgn is both a Yl.able.e substitute
Mechaps Inadequacies and inappropriateness of litigation, and a
nessmansmFthat can serve ?he interests of the consumer and busi-
itrati()n' urthe-rmore-, it is submitted that the_ presence of an ar-
arbitgy té}lterngtwe will put a “cap” on .co.nc1hat10n; the threat
®Xceed ¢, lon will facilitate settlement. This inducement may even
y € pressure involved in a “threat” of litigation because ar-

ltratio . 3
1115 easier, quicker and cheaper to employ.

Sieg aI;:g fﬁﬁerfil, arbitrati.on is an arrangement whereby controver-
Settlement 1glltted to an 1mpe}rt1al third pa.u'ty for final .and binding
SYster g d _Such mechanls_ms are de51gn-ed to avoid the court
Advaypg aria] are intended to avoid the fqr.mal.ltles7 delz_iy, expense, and
CognizGan atmosphere of ordinary litigation. Arbitration was re-
atterg t early common law as a r{lethod of ad]\.lstmg d.lspu.ted
mc@di;l ut the frequent court practice of construing arbltratlop

88 and awards so as to defeat them demonstrates that it

MUNIT

Y A

(IXQGQ); CTII_ZN Program, OEO, Green Power: Consumer ActioN For THE Poor 4-3
AneCHtiVes, Fef)s by Mary Gardiner Jones, Carnegie-Mellon University Program for
ValssXaMingy;,: 27, 1970; Meserve, The Proposed Federal Door-to-Door Sales Act:
Ty udiy of 1 tso% of Its Effectiveness as a Consumer Remedy and the Constitutional
,,elyh)r, A Py nforcement Provisions, 37 Gro. Wasa L. Rev. 1171, 1191-92 (1969);
97 %Pmep;o e "‘ge for Consumer Problems, 42 Outo Bar 437, 442 (1969); Note, De-
.._‘;113233 101 e Law — Deceptive Advertising, 80 Harv. L. Rev. 1005, 1123. 1126-

Tog—— 1064, 1082-83 (1967).

Ang, AMEgy
RIBITRATIQ CAN ARBITRATION AssociatioN, A BusiNnessMAN’s Guipe To COMMERCIAL
87 g 5 N, at 3 (19.__).

e, e
R’TRATI’O 8 SMITH, MerrirErp & RoruscuiLp, CoLLECTIVE BARGAINING AND LaBoR
N 103-17 (1970).
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was a procedure not originally favored by the courts.’®® Due to the
characteristics of arbitration as an inexpensive, informal yet busi
nesslike procedings chosen by the parties, it is now favored by the
courts as a method of resolving disputes.'®

Although such mechanisms have been used with marked suc
cess in the fields of labor relations and commercial transactions,’
and less extensively in the international claim area, their use i
the consumer field has only recently been seriously considered:
Under the auspices of local Better Business Bureaus, arbitration pat
els have been established in the metropolitan areas of, inter alia, 105
Angeles, Atlanta, San Diego, San Joaquin County, and Long Island:
Unfortunately, the majority of these panels limit the subject matte’
of arbitrable disputes.!™ In addition, these panels often have 2
greater proportion of business representatives than consumer repré
sentatives; the result being that the consumer often lacks confidenc?
that an impartial judgment will be rendered.!

B. TaE ARBITRATION MECHANISM IN ARLINGTON COUNTY

The determination of the Arlington County Board to appoir!
a consumer protection commission and to study all aspects of co*
sumer affairs and the consulting contract which resulted ther
from provided the authors with an opportunity to act upon the’
preference for consumer arbitration. The Council of Better Bus"
ness, Inc., has recently been under pressure from members “to ¢’
something about consumerism” before ‘“mad dog” consumer adv®
cates steal the initiative by prompting the local government to ena‘
restrictive or burdensome consumer programs. Therefore, Consum®
HELP Center approached the Council with the consumer arbit®
tion idea and proposed joint sponsorship. The outlines of a co
crete plan were eventually agreed upon. Voluntary arbitration W&

168 Id. at 119-20,

169 See, e.g., Wauregan Mills, Inc, v. Textile Workers Union of America, 21 CO’%
Supp. 134, 146 A.2d 592 (1958); Knickerbocker Textile Corp. v. Sheila-Lynn, Inc., ! {
Misc. 1015, 16 N.Y.S. 2d 435 (1939); Eastern Engineering Co. v. Ocean City, 11 N
Misc. 508, 167 A. 522 (1933). &

170 The importance of arbitration in the labor field was recently indicated by “
NLRB in Collyer Insulated Wire, 77 L.R.R.M. 1931, 1937 (1971). o

171 For example, the Los Angeles, San Joaquin, Atlanta, and San Diego area pa?
deal with textile complaints, i.e., those involving dry cleaning and laundry firms, Meg;ﬂ
randum from David J. Kingsley of the Council of Better Business Bureaus, Inc., AU
12, 1971.

172 For example, the Los Angeles Panel is comprised of representatives of a) ﬁ;
cleaners, b) ene launderer who is not involved in a cleaning establishment, c¢) one df"ef‘
ery-retailer-cleaner, d) one carpet retailer and cleaner, e) one furrier, f) one le2 10!
goods expert, g) one men’s shop retailer, h) two home economists, i) two women’s ¢
representatives, and j) a writer for Apparel Weekly. Id.
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adopted by the County Board as an addition to the settlement pro-
Cedures of the proposed resolution. The Center and the Council

ave been primarily responsible for the initial establishment and
OPeration of the program. The Council will cover the cost.s'of the
arbitration for one year, thus relieving the County of initial ex-
Penses. The contacts of the Center and Better Business Bureau with
®Xperienced arbitrators in the Washington community vvill.ensure
1 Impartial operation. The availability of experienced arbitrators
nd the join sponsorship of the plan by a consumer and business
8Toup enhance the possibility of consumer- arbitration gaining the
fespect of potential users and being an ultimate success.

These peculiarities of the Arlington experience should not de-
rbitration proposals in locales without these characteristics. In
act, the plan, if successful, could be a model for use elsewhere and
could dramatically influence local consumer-business conciliation
Proceduyres throughout the country. Thus, at little or no cost, the
ounty gained two distinct benefits: the arbitration expertise of con-
yiamer and business personnel and the likelihood of substantial pub-
.1ty for the use of arbitration in local consumer affairs. In addi-
0 1o consumers and businessmen, Arlington County and the
ouneil of Better Business Bureaus will gain from this experiment.

ter 3

C' ARLINGTON ARBITRATION PROCEDURES

a The Arlington County consumer arbitration program is an
malgam of rules and procedures similar to those used by the
o rican Arbitration Association, the National Center for Dispute
tlement, and Better Business Bureaus. It is impractical to give
ducromplgte account of the intricate and detailt?d a_rbitration proce-
ca : Whlc.h resulted from this study, but the highlights of the plan
1 he delineated, !
a Sy C()ns'iSthnt with the subcommittee format of the Qommission,”“
anq “Ommittee on Arbitration was created to work with the C_ente?
¢ Council in the administration of the plan. The duties of
Committee will vary as the mechanism becomes operational
Cha modl'fications are required. Initially the subcom.mltfee was
'8ed, inter qlia, with ascertaining whether the parties request-
\

173 . ; :
be obtc-omes of the Arlington Consumer Protection Commission’s Arbitration Rules may
Va, 22?21(;11 by writing the Commission at Room 206, 2049 15th Street North, Arlington,

thiS su

174 See § IV iy .
s Isupra (administration).



72 rovora Consumer Protection JOURNAL [Vol. 1:26

ing arbitration!”® had exhausted self-help grievance procedures, such
as the internal complaint-handling mechanisms of the business es-
tablishment involved, and whether conciliation efforts had also been
undertaken by the Commission and its staff. Such a requirement for
“exhaustion of remedies” is consistent with the preference of busi-
nessmen to attempt to settle customer complaints in a private and
informal manner without outside help, thus promoting settlement,
The Subcommittee is further charged with the responsibility to de-
termine whether the character of a dispute submitted for arbitra-
tion requires an expert in the field and to administer the selection
process when such a determination is made. Consumer disputes dif-
fer in their degree of complexity; some require more expertise and
knowledge to understand and to resolve than others.

Further, parties may justifiably hesitate to submit technical dis-
putes to an arbitrator unlearned or inexperienced in the area.”
Therefore, two arbitration panels were established. A General
Panel arbitrates cases which involve less than $50.00 and for which
no particular expertise is deemed necessary. To promote impartial-
ity and to discourage the use of lawyers, the General Panel has a
tripartite membership, one representative each from the business
and consumer communities and one neutral arbitrator, The Gen-
eral Panel has a revolving membership and sits at regular intervals
to prevent a backlog of arbitrable disputes from accumulating. All
decisions, awards, and other rulings of the General Panel are by
majority vote. However, a Special Panel of one arbitrator is con-
vened to hear disputes involving more than $50.00 and in which the
Subcommittee has determined that a high degree of knowledge or
expertise is advisable to promote the rendering of a fully-informed
and equitable award. Included are such areas as home improve-
ment and automobile and electric appliance repair.

It is imperative to the integrity of the arbitration process that
the panels remain free from any apparent control or undue influ-
ence from business or consumer groups. The multiple views repre-
sented on the General Panel should assure the parties of the over-
all impartiality of that Panel. Since the Special Panel is composed
of a sole arbitrator, the selection process was designed to attract
similar confidence from prospective users. In cases where the sub-

175 To initiate the arbitration process, the parties to a dispute must sign a contract
agreeing to arbitrate according to the Arlington Consumer Protection Commission rules;
and to be bound by the decision.

176 For example, one businessman with an arbitrable dispute immediately backed
away from arbitration when he was informed, incorrectly, that law students would be

panelists.
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Committee determines that an expert is required, it submits to each
Party an identical list of nominees which it feels are technically
qualified to arbitrate the matter. Each party has seven days from
the date of mailing, in which to eliminate any nominee to which he
objects, to number the remainder in the order of preference and to
eturn the list to the subcommittee. The list contains identifying
Xplanations of each nominee. The explanatory material is not
engthy; it merely identifies employment and membership in clubs
and. organizations. This data promotes the informed choice of an
arbitrator, These arbitrators will come from the Washington met-
Topolitan area, but particularly from George Washington Univer-
Sty Law School, If a party does not return the list within the time
specified all persons named therein are deemed acceptable. From

e list of mutual preferences, the Subcommittee appoints an arbi-
trator, If the parties fail to agree upon any of the persons sub-
Mitted or if for any other reason the appointment cannot be made
fom the submitted list, the Subcommitee makes an administra-
Uve appointment. But in no case will an arbitrator whose name
as been eliminated by either party be assigned to arbitrate a case.

. In his acceptance of appointment, the special arbitrator is re-
Quired to disclose any financial, professional, social or other rela-
Uonships, past or present, direct or indirect, with either party to the
Spute which he is assigned to arbitrate. Where the Subcommittee
een?s such disclosures relevant to the controversy before it, it is
°quired to provide this information to the parties. The parties then
ave the option to waive any conflict of interest objections and to
?SFOC%(L or ask for a different appointee. Where another appointee

requested, the Subcommittee will dismiss the arbitrator and fill
y ¢ Position from other preferences or will make an administrative
Ppointment

iy

D. Business PARTICIPATION

ulap AS_ arbitration in ger.n?ral and consumer arbitration in partic-
e Will likely be unfamiliar to many businessmen and consumers,
reVOiS 1tileemed uprea'sonab'le to expect all‘ enterprises to subscribe ir-
terna?' ly to arbitration yv;thopt reservatlon:177 Therefore, three al-
s Omm{"e degx:ees of participation were prqv1ded, ranging from tota}l
neSSmltment In proper cases, to total a.bstm.ence in othgrs. A busi-

an may agree that all complaints involving his store and

1 A :
Major In fact, requiring an irrevocable commitment to binding arbitration has been the

"mpediment to the establishment of consumer arbitration mechanisms.
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within the Commission’s subject matter jurisdiction'® will be set-
tled by arbitration after all other adminstrative remedies have been
exhausted. On the other hand, a merchant may agree that only
certain types of complaints involving his business will be settled
by arbitration. Finally, the enterprise may agree to judge on a case-
by-case basis whether a dispute will be submitted to arbitration.
Of course, to the extent that the arbitration process is perceived to
operate with no apparent bias, additional and stronger commitments
by business to the process are expected. As an incentive for busi-
nessmen to select one of the first two plans, it is made clear that
those participants may advertise their participation in their store
windows, circulars, and public newspapers.

E. JurispicrioNn

Consumer complaints stem from all areas of business impro-
priety including fraud, breaches of contract, misleading advertis-
ing, breaches of etiquette, ad infinitum, ad nauseum.

The Arlington Arbitration Rules initially limit the subject mat-
ter of arbitrable disputes to breaches of oral or written contracts
including breach of warranties. There are at least three arguments
to support this limitation. First, limiting arbitrable disputes to
breaches of contract will leave a sufficient number of complaints
available for arbitration. Secondly, as previously mentioned, it is
unreasonable to expect that businessmen will immediately agree to
arbitrate all future disputes in all potential complaint areas, Satis-
factory experience in this area is expected to lead to a wider accept-
ance of this mode of dispute settlement and a widening of the field
of arbitrable disputes. Thirdly, arbitration may not be the most
appropriate settlement procedure for certain types of complaints.
Fraud, for example is probably more effectively dealt with by the
appropriate law enforcement agencies. Further, other problems
such as breaches of etiquette, are not susceptible to resolution by ar-
bitration proceedings.

F. Pusricity

Because the arbitration program is voluntary, businesses do
not have to submit any complaints to the process. A major obsta:
cle to the success of such voluntary mechanisms is the reluctance of
businessmen to accept arbitration as a business practice. A viciou$

178 See § V, E. infra.
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Circle will be encountered because merchants will understandably
0t want to submit to a procedure which they have not seen in
Oberation. Yet the system will not operate unless businesses join.

he American Arbitration Association’s consumer arbitration ex-
Pel.irnent in the District of Columbia failed because of such business
fesistance. Although unfortunate, this hesitation will be under-
Standable due to the unfamiliarity of consumer arbitration to busi-
fess. There are various avenues that can be taken to solicit busi-
Nessmen’s cooperation in the project.

Familiar figures in the Arlington business community are
Members of the Commission. The acceptance of arbitration pro-
Cedures by their own stores may act as a catalyst to cooperation from
Other commercial enterprises. Selling efforts will be particularly
almed at the acknowledged “leading” businesses in Arlington with

¢ hope that a “coattail” result will occur upon the acceptance by
© leaders of arbitration. In this regard, conferences will be held
::)lth the executive officers of the Arlington Chamber of Commerce
S seek their official support. The endorsement of the Chambt?r sepa-
e from that of its individual members would be meaningless.
hUS, Separate meetings, chaired by the businessmen members of
5 COYr{n.lission, will be held with department store managers, chain
ore officials, small business proprietors, service personnel, etc.

“ .In selling arbitration to businessmen, advocates will use the
USlness interests” argument, i.e., it is good business to submit
€r'wise unresolvable complaints to an arbitration panel as a reg-

Si}?lr(; business practice. Such a habit is strong evidence of a respon-

4 Commercial enterprise and promotes the confidence of con-

Mers in receiving a “fair deal.””\™

VI, SUMMARY

ica] }I;I opefully, the Arlington project—which provides the empir-
o asis for this article—will continue for a long time and will be
UCCess, Whatever happens to the County’s program, more local
€s into the consumer protection field are necessary. The pur-

2 i . ., . .
de\s,elof this report has been to stimulate additional projects and to
I‘ece P a literature of local control of consumer protection. The
°rd to date in Arlington County has been encouraging although
\

—

179
Dute SStatement by Samuel C. Jackson, Vice President-Director of the Center for Dis-
"ﬁssiO:ttll\?megt of the American Arbitration Association, before the Federal Trade Com-
2 ANov, 21, 1968,
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conclusions at this time would be premature. Regardless of the ul-
timate degree of success in Arlington, several generalizations can be
made which may aid future local endeavors.

The first factor which favors local control of consumer protec-
tion is political in nature. Municipal government is the closest gov-
ernmental contact with consumers. Conversely, business is least
able to lobby against consumer regulation at the local level because
of community loyalty and effective lobbying consumer advocates.
Governmental consumer commissions can be nurtured out of this
political environment quickly and with surprising ease. ‘

Secondly, although municipal government law has failed to
keep pace with urban needs, there is enough flexibility to create
consumer protection agencies without the necessity of long legisla- |
tive and judicial battles. The powers of local governments should
increase in direct proportion to the emphasis upon decentralization
of government.

Thirdly, the contest between state and local agencies for con-
trol of consumer protection must of necessity reach an early accom-
modation. The problem is too large for state agencies to handle:
State mechanisms and priorities cut across municipal boundaries:
and efforts to deal with demographic problems require state govern-
ments to enlist local support. In short, consumer protection re:
quires local action because of the specific nature of consumer
problems,

Fourthly, traditional legal institutions have failed to protect
consumers. New alternative agencies and mechanisms to protect
consumers are needed. There are voluntary methods, such as ar-
bitration, which can be experimented with at the local level with
out substantial commitments of money. Alternative dispute settle-
ment mechanisms are easiest to develop, institute and staff at th¢
local level.

Lastly, real progress toward consumer protection in a society
characterized by affluence comingled with poverty, a free but
controlled economy and a business-oriented marketplace, requires @
consumer awareness which simply does not exist today. Consumer
education involves contact with people at the lowest common deé*
nominator — local government. In this area of consumer protec
tion, at the very least, the results have been encouraging.
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COMPARATIVE CHART

A Sy
Burlington Camden ; . Monroe Nassau Orange Prince George's Rockland San Bernardino Santa Clara Ventura
County, County, Chicago, Dade 90"4"“' lacksqnmslle, County, County, New York City, County, County, County, County, County, County, Yonkers,
New Jerseyl ~ New Jersey” llinois3 Florida Florida New Yorks New York7 New Yorks New York? Maryiand10 New Yorkll Californial2 Californial3 Californial4 New Yorkls
Gov Board of Board of ) Ci County Executive County Executive Beard of County Executive
ernmental Structure Chosen Chosen Mayor-City County Mayor-City Board of Board of Mayor-City Board of County Board of Board of Board of Board of City-Manager
Freeholders Freeholders  Council Manager Council Supervisors Supervisors Council Supervisors  Commissioners  Supervisors Supervisors Supervisors Supervisors
Position Office _under = - Division within Joint City-County Office in Dept. of Div. within Dept.
on in local government Department of Commissioner of _ Dept. within  Office under  Department of Advisory Office under  Department of  Office under Unpaid Weights and  Department of  Department of of Weights and  Dept. under
County Gov't  Public Affairs Executive Branch County Manager  Public Safety Commission  County Executive City Government County Executive Board Measures County Gov't  County Gov't Measures City Manager
Authomy Police and Police and Police License Special Enabling Municipal Municipal Municipal Municipal Municipal Police Municipal Police Police Police Municipal
A Reg. Power Reg. Power & Reg. Power Legislation Home Rule Home Rule Home Rule Home Rule Home Rule Power Home Rule Power Power Power Home Rule
Powers Granted
To receive complaints X X XU X X X X X X X X X X X
To investigate complaints X p. < X X X X X X X X X B X X
To conciliate disputes X X
To initiate ; e - X X X X
e its own investigation, research and studies X X X X 3¢ X X X
Publi X X
To hold e ublic X X X X
Private X X X >4 X 5
To administer oaths X X X X X X
To compe| attendance of witnesses (subpoena) X b X X X X X
To interrogate witnesses X X X X X X
To compel production of papers,
documents, records, and other evidence X X X X X X
To ingpect premises X X *AH e X x *ERR *ERY *EEY
To seize ang impound evidence X X k2, ¢ EELD’ ¢ LEED
To issue cease and desist orders X X
o prapes Local X X T X X >e X X X X
€ consumer protection legislati
p egislation - e x ~ e s, = ~ e
To initiate criminal or equitable court proceedings X X *X IR *X Wy
to Mmake arrests X X EEED ¢ <
0 revoke ficonses X X X X
T
0 develop or assist consumer education programs X X X X X X X X X X X
To make rules X X X

—

Burlington County, N.J., Consumer Protection Resolution, Nov. 12, 1969.

Camden County, N.J., Resolution Creating Office of Director of Camden County Con-
sumer Affairs, Oct. 6, 1970; Memorandum from Carol J. Brooks, Director, Camden
County Office of Consumer Affairs.

CricAGO DEPARTMENT oF CONSUMER SALES, VEIGHTS AND MEASUREs, ANNUAL REPORT
(1970).

METRC))POLITAN Dape Counry, Fra., Cope §§ 8A-65 to -124 (1968).

JacksonviLLE, Fra., Cope §§ 16.301 to -302, 400.101-406.504 (1969).

Monroe County, N.Y., Res. No. 218 (1971).

Nassau CounTy, N.Y., Ap, Cope §§ 21-10.1 to -10.2 (1970), Gov’r Cope § 2102 (1967).

8 New York Crry, N.Y., Cuart. § 2203 (1969), NEw York Ciry Ap. Cope §§ 773-1.0 to
-14.0 (1971 N.Y., Depr. Cons. Arrairs. Cons. Prot. L. Regs. 6-7, 9 (1971).

Orance County, N.Y., Caart. § 18.6A (1970).

(]

Tt oA (=]

-~o

}‘1) Prince Georges County, Md., Gen, Res. 3-1970, Jan. 30, 1970.

F Rockland County, N.Y., Local Law 5, Oct. 19, 1970.
SAN Bernarpino County, CaLir. Cope §§ 12.220 to -.225 (1971)

13 Santa Clara County, Calif., Ordinance NS - 300.141 (1970).

14 Ventura County, Calif., Ordinance Creating Consumer Affairs Division in the Depart-
ment of Weights and Measures, June 21, 1971.

15 Yonkers, N.Y., Local Law 2 (1971). See also Nat’l League of Cities, United States
Conf. of Mayors, Consumer Affairs Agencies Survey (1971). Copies of above statutory
materials may be obtained by writing to the respective agencies.

Key to Asterisks:
*Through County Attorney
**Cause Prosecution

***Derivative from the weights and meas-
ures power
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HOME SAFETY AND BUILDING CODES:

A Hidden Consumer Issue
Samuel A. Simon*

Consumer protection is not limited to the purchaser of chattel

- it applies to the purchaser of real property as well. In this
article the author discusses the failure of modern building codes to
make the American Home a safe place to live. He argues that even
remedial legislation presently before Congress does not adequately
address this problem.

I. INTRODUCTION

A thirteen-year-old girl was scalded to death last year while
Showering after she accidentally turned on the hot water and was
Mable to extricate herself because of her unfamiliarity with a latch
N the shower door.! At about the same time, a mere three months
ailer occupying their new home a couple was killed in a fire stem-
ung from a defective heating system.? Not long before these inci-

°Nts an infant was scalded badly enough to require hospitalization
OF seventy-two days and three skin graft operations.® The family
c: Just moved into a home when it was noticed that the hot water
siqfne out at an (;xtremely high temperature; so high, in fa}ct, that a
e)Z:l Was posted in the bathrpqm to warn guests. These incidents are
themples of over twenty million injuries of all types thfat.oc‘c?‘r in
ablin ome every year. In 1969, there were over four million “dis-

t 8” injuries and thirty thousand deaths from accidents within
hie home s

*
the é\domher of the Bar of the United States District Court for the District of Columbia,
1979 ourt of Appeals for the D. C. Circuit, and the Court of Military Appeals. During
seryipes: Worked for Ralph Nader’s Public Interest Research Group, and is presently
\ngjl the Judge Advocate General Corps of the Army.

: Depapy
CCIDENT

T

MENT oF Housing anp UrsaN DeverorMeNT, Summary Report, HoME
Causes anp RecomMENDED REmEDIAL MEeasures, Prase I, (1970) [herein-
Toue L @ Home Accment Stupy]. The study was prepared for the Department
ang E?lsmg and Urban Development [hereinafter referred to as HUD] by Information
ba A €Ctronics Systems Division of Brown Engineering Company, Huntsville, Ala-
2 y; Wder HUD contract number H 113,
3 So}‘:,ngs’trom v. Dunn, 447 F.2d 948 (8th Cir. 1971).
¢ N bper v, Levitt & Sons, 44 NLJ. 70, 207 A.2d 314 (1965).

ATIONAL Sarery Councir, AcciENT Facrs 80 (1970 ed.).
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Many of these injuries could have been prevented most simply
by safer home design and construction. Two recent studies, one by
the National Commission on Product Safety® and the other by the
Department of Housing and Urban Development,® disclose a lack
of adequate safety standards governing home construction, products,
and fixtures. In fact, there is a virtual absence of any rational sys-
tem for the regulation and control of home safety requirements.

The system ought to be different.

The purchase of a new home is the most important single pur-
chase, in terms of expense and use, made by the consumer in his
lifetime. The average purchaser of a new home today obligates him-
self to pay in excess of $24,000 in monthly installments, which
constitute approximately twenty percent of his income.” In terms
of use, the home serves as the center of family life; the entire qual-
ity of the family existence is affected by the physical home environ-
ment.® Yet, the purchaser of a new home today has less assurance
of the quality, workmanship and safety of the product he receives
than when he purchases an automobile. The home buyer also has
fewer remedies than does the automobile owner when he discovers
a defect or is injured because of an improperly designed vehicle.

Traditionally, a new house has not been looked upon as a single
consumer product. This attitude stems from the continuation of
feudal legal property concepts, such as caveat emptor® and the doc-
trine of merger,’® which have long been discarded in other areas
of product liability. It makes as much sense today to continu€

5 NartronarL CommissioN oN Propucrt Sarery, FinaL Rerort 2 (June, 1970). [Here-
inafter cited as Propuct SAFETY REPORT.]

6, Home AccipENT STUDY, supra note 1.

7 HUD Cuarrence, Nov., 1971, at 9. In 1969 the average price of a new home was
$27,900 and in 1970 it was $26,600. Id.

8 See generally, 47 Texas L. Rev. 1160, 1172 n.61 (1969).

9 See generally, Druid Homes, Inc, v. Cooper, 272 Ala. App. 415, 131 So.2d 884
(1961); Mitchem v. Johnson, 7 Ohio St. 66, 36 Ohio Ops.2d 52, 218 N.E.2d 594 (1966);
:l\}len v. Wilkinson, 250 Md. 395, 243 A.2d 515 (1968). But see cases cited note 11
infra.

10 See Cox v. Wilson, 109 Ga. App. 652, 137 N.E.2d 47 (1964); Coutrakon v. Adam$
39 Ill. App.2d 290, 188 N.E.2d 780 (1963), affd on other grounds, 31 I11. 2d 189, 201
N.E.2d 100 (1964).

11 See MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). Only
recently have product liability concepts been applied in the area of housing. In a 19 8
Texas decision, for example, the doctrine of caveat emptor was abandoned and the rulé
that there is an implied warranty of habitability when a new home is purchased wa
adopted. Flumber v. Morton, 426 S.W.2d 554 (Tex. 1968). See also Berman, Cave?
Emptor in Sales of Realty — Recent Assaults Upon the Rule, 14 VANDERBILT L. BEV;
541 (1961); Roberts, The Case of the Unwary Home Buyer: The Housing Merchar
Did It, 52 Corwerr L. Q. 835 (1967). A number of states have adopted an exceptio®
to the merger rule when a residential dwelling is involved, See Lippson v. Southgat®
Park Corp., 345 Mass. 621, 189 N.E. 2d 191 (1963); Capawelli v. Rolling Greens, Inc-
39 N.J. 585, 190 A.2d 369 (1963).
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these concepts and to consider the home as something othex: than a
Single integrated consumer product as it would be to consider the

Purchase of an automobile as individual purchases of its constitutent
Parts,

The time when the purchase of a new home was a highly per-
sonal matter with work done by a true artisan is, unfortunately but
Perhaps necessarily, long past. Today the average home buyer gets
What amounts to a mass-produced product. He has little or no
control over the quality of the building materials, the quality of
the Workmanship, or the basic safety of the design involved in the
Product he buys. :

The purpose of this article, then, is to look at the basic tool
tha.t historically has been utilized to insure home safety — local
Wilding codes — and to evaluate suggested alternatives with some
TeCommendations.

II. BuiLping CopE STANDARDS

The main tools for insuring home safety are the local building
©0des? Thege codes normally consist of

: ;& series of standards and specifications designed to establish
Minimum safeguards in . . . the construction of buildings, to protect
the human beings who live and work in them from fire and other
azards, and to establish regulations to further protect the health and
safety of the public.13

In actuality, these codes have little, if any, relevancy to build-
Soundness and safety in the residential building category. In
te Wwords of a Department of Housing and Urban Development
*Udy of building codes:

\

12 Y "
this iﬁlthollgh building codes have been the subject of substantial study in recent years,

Need terest has been concentrated on the relationship between building codes and the

sIon g ' new building techniques to increase housing products, See Apvisory Commis-

GovEnNN NTERGOVRNMENTAL RELATIONS, BuiLping Copms: A ProGrAM FOR INTER-

Locay, 1I\_,’HNH\ITAL Rerorm (Jan, 1966) [hereinafter cited as Burrping Cobes]; MANVEL,

HOst AND AND BuUILDING REGULATION (1968).; PaEsmEN'r’s ComMITTEE ON URBAN
13 I\Irv G, A Drcent Home 198-205 (1968) [hereinafter cited as A Decent HomE].

at 954, ATIONAL Commisston on URBAN ProBrEms, BUILDING THE AMERICAN CIT,Y

Commit(lgsg) [hereinafter cited as BUILDING THE AMERI‘(‘}AN Crry]. Th’g Presxdex}ts

Urbay htee‘(m Urban Housing listed three goals that a “quality control” system for

Ousing should meet: The system should be designed N -

the 1. 10 Drotect consumer lacking the sophistication to judge the quality of

¢ housing product; 3

-, 10 protect residents, neighbors and passersby from hazardous condi-

a housing structure, for example, structural instability or risk of

ing

t.ions
fire; and
bili 3. to establish standards sufficiently uniform to promote free transferra-
1y of mortgages and easy insurance of properties against hazards.
ECENT Home, supra note 12, at 199,
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The bulk of information in building codes emphasize engineering
knowledge of building materials, methods of construction, fire safety,

and performance requirements for essential equipment and facilities
in commercial type structures.*4

The HUD study disclosed just how disastrous the overall pic-
ture of home safety is. The study analyzed the five major “model”
or national building codes, including the Federal Housing Adminis-
tration’s Minimum Property Standards,!® in terms of clearly identi-
fiable safety hazards within the home. The four private national
codes considered were (1) the Code of the Building Officials of
America,'® (2) the National Building Code,"” (3) the Southern
Standard Building Code,'® and (4) the Uniform Building Code."
The FHA MPS faired best when compared to the other four codes,
but it also was found to be inadequate.

The study compared major accident-producing safety hazards
identified from a survey of major cities throughout the country-
Five major accident categories and forty-seven separate safety haz-
ards were used in the comparison, although the report mentioned
many others. Each code was first examined to determine whether
there was a standard designed to protect against the identified
accident-producing safety hazards. If there was, the standard was
then examined to determine whether it was, in fact, adequate pro-
tection against the particular hazard. The categories considered
were accidents involving stairways, glass doors, windows, doors other
than glass, and hot water systems. Each category contained an aver-
age of eight separate safety hazards. For example, the category of
accidents involving glass doors included seven accident-producing
safety hazards, including the type of glass used, the existence of
marking devices, and the thickness of the glass.

.The results of the comparison raise a substantial doubt con-
cerning the usefulness of present-day building codes as a means of
assuring the home buyer that the product he receives is functionally

14 Howme AccipENT STUDY, supra note 1 at 8 (emphasis added).

15 Unrrep States DepartMENT OF Housing anp UrBan DevELOPMENT, MINIMUM
ProrerTY STANDARDS FOR ONE AND Two Lever Unirs (1968); UNiTED STATES DEPART
MENT OF HousiNG AnDp UrBaN DeveropmenT, MINIMUM PROPERTY STANDARDS FOR
%grs_?-FAMILY Housing (1968); [both of the above hereinafter cited as the FHA

16 The study_included four codes developed by the Building Officials Conference of
America, Inc.: Housing Cope (2d ed. 1970); Prumsine Cope (1st ed. 1968); Buird”
ix6 Cope (Cumm. Supp. 1968); and the Basic Buirpine Cobk (4th ed. 1965).

17 AmericaN INSURANCE Association, Nationar, Burmping Cope (1967 ed.).

(1(1)2 ngdE) SournERN Buirpine Cobe ConGrEss, SOUTHERN StanpARD BurLping COPE
C ed.).

192}97 II(\II'I)‘ERNATIONAL ConrERENCE oF Buirping Orricians, Unirorm Burrping CoP®
ed.).
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safe and of sound design. There were 179 accident-producing safety
azards for which no standard exists in at least one of the codes.
f those standards that did speak of identified accident-producing

safety hazards, forty-nine were found to be inadequate to protect

against the hazard, while forty-five were found to be adequate.

Typical of the omissions was the absence from all of the codes
of any standard pertaining to bathrooms. Similarly, there were no
Standards regulating built-in appliances. For example, although
SIxty-five percent of new homes come with a pre-installed garbage
disposal, there were no standards in any of the codes governing their
'nstallation or use. Even the most obvious and dangerous hazards to
children, such as a lack of protective coverings over electrical outlets,
Were found not to be covered.2

An example of standards found to be inadequate to protect
against hazards were those relating to lighting over stairwells. The
four national codes completely omit standards while the FHA MPS
ere considered adequate in some respects. Only the FHA MPS
were considered to adequately cover the hazard of improperly placed
lighting switches on stairwells, Similarly, only the FHA MPS had
Standards regulating the location and useability of faucet and
*fower controls, and these were considered to be inadequate. Three
of the five codes were found to have deficient standards relating to

ard"EO-Open windows, while the other two had none at all. Only
three of the five codes had adequate provisions governing the type
of glass to be installed in glass doors.

Significantly, the study also found that most of the omitted
Safety standards can be provided with little or no increase in cost
ot the home to the consumer, who would probably be willing to pay
& Premium for these items if given the opportunity. For example,
Water temperatures can be lowered to reasonable levels by the sim-
plf} i?ddition of a mixing valve to the outside of the hot water tank.
. 1XIng valves are available at most hardware stores and cost approx-
lmately eighteen dollars installed.?! Thousands of injuries from falls
.\
tecio ?thﬁr oxpissiqn_s include a failure of any of the codes to provide standcjlr%s tf’ ptlio—
type O%‘lgi;tsslt_ienm}eél accxldent-pyogucmguhaiardjl in thelpom(tilomng of x;vilnm ox::,ssmlg

n wimndows, low window Si S, nandles on glass doors, opera g P

f ;
tgg glass doors, swinging doors, garage doors, location of shower heads and many others
Aumerous to mention here.

2 Howr, AccimeNTt StUDY, supra note 1. The study pointed out that while all
}‘::’EgSehold needs would be satisfied if hot water were delivered at 115°F.a present hot
hadei systems deliver hot water at temperatures of up to 210°F. If the 115°F. standards
to thi een, in effect, the life of the thirteen-year-old girl mentioned in the Introduction

18 article might have been saved. 1d.
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could be prevented by requiring abrasive, non-slip tape on tub or
shower floors. Placement of soap dishes at easily accessible points
on the wall, automatic shower diverters that insure the shower 1S
cut off when the water is turned off, and the placement of electrical
outlets away from water faucets are other examples of inexpensively
corrective safety hazards not covered in any of the codes.

Many of the hazardous objects that were either not covert?d
or inadequately governed were found to be purely decorative i
nature, designed to increase the aesthetic character of the home.
Absence of these hazards would most likely result in a cost saving
to the consumer. Decorative handrails, for example, persent sharp
edges and protruding surfaces. In one case cited in the study, @
woman slipped while descending a stairway with a decorative hand-
rail and suffered an amputated finger from a sharp corner of the
rail. Another example cited was the glassed areas that are placed

in close proximity to stairs or in unsuspected areas to take advantage
of panoramic views.

This failure of building codes to accomplish what they were
intended to do is best explained by an examination of the process
by which code standards are developed and promulgated.

ITI. PrivaTe BuiLping Copr SysTEM

The private national codes are based almost exclusively upon
industry-developed standards and specifications.?? There is currently

no organization that develops building standards or specifica-

tions that does not depend on the construction or building products
industry for its funding.?

_ 22 See BuiLDING THE AMEericAN C1TY, supra note 13 at 263. The standards and speci
fications development process is highly complex, rendering full explanation neither
practical nor helpful. A very good summary of the organizations primarily concerne
with established product standards and specifications and the methods used by them can
be found in Propucr Sarery RePORT, supra note 5 at 51-62.

23 Two prominent organizations concerned with the development of building product
specifications and standards

: ds are the American National Standards Institute an
American Society for Testing and Materials. BUILDING THE Awmerican Crry, supra noté
13 at 263; A Decent HomeE, supra note 12

1 2 at 200. See also Propuct SarEry REPORT)
supra note 5 at 51. Other important organizations in this field are the American Fire

Protection Association, Underwriters Laboratories, Inc., the National Fire Protectiolt
Association, the Association of Home A

! ppliance Manufacturers, the Plastic Pipe Inst-
tute and the Construction Standa.rdg, Institute. Id. at 51. Independent laboratories like
Underwriters, which are non-profit in nature, rely primarily on the fees of those whose
products they test for their funding,

The primary governmental agency concerned with standards is the National Bureall
of Standards of the Department of Commerce. Its authority, however, is limited to the
establishment of procedures for development of standards in cooperation with private
organizations, 19 U.S.C. 272 (1964). In fact, much of this work is done in the Bureal

by individuals “lent” to the Bureau by industry. Interviews with National Bureau of
Standards Employees, June-Oct, 1971, 2 by A g R
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The customary procedure for inclusion of a new product or
System in one of the private national codes is for the developer or
Manufacturer to submit the product or system to a special panel
along with specifications and standards for its use.?* The product
1s then evaluated in terms of the information provided and a deci-
sion is made on whether the item is suitable for use.”® The code
Organizations do not test the products submitted, although most
of them do require that the product be approved by a testing labora-
tory.*® After acceptance, the code organizations include the pro-
duct on their lists of approved products, which are circulated among
governmental units utilizing their codes.?’

Local governments, such as townships, counties and munici-
Palities are the basic units which adopt building codes.”® These
Politica] entities enact codes which establish building standards for

€ specific geographic areas under their jurisdiction. Although a
Majority of the local codes are either taken from one of the private
National codes or are based on one of them, most are not kept up to

ate.” As a result, provisions in local building codes depend largely
on the discretion and expertise of local building code officials.®
Ifl addition to the common lack of sophistication of officials respon-
sible for maintaining building code provisions, these officials are
100 often subject to substantial pressure from local interests to adopt
Provisions most advantageous to a particular type of product.®* The
System, then, is one of manufacturer or developer propaganda, aimed
at local building code officials, designed to obtain the inclusion of
& particular product in the local code. This is accomplished by
laIlrlching an “educational program” to acquaint the design pro-
fessions, builders, and building code officials with the virtues of a
8w product or system.®* While approval by a national code of a
\

:: IB;TILDING THE AMERICAN CrtY, supra note 13 at 263-64.

d %6 1d, at 964, See note 23, supra. Either the quality of the tosting done by indepen-
Seft laboratories is questionable or the laboratories are not very concerned with the
atety of the product that bears their seal of approval. For example, the most prestigious
t all testing laboratories, Underwriters Laboratories, Inc., approved thousands of tele-
Vision sets which subsequently caught fire, the Hankscraft vaporizer that scalded a
4T8¢ number of children, and the Little Lady toy oven which reached temperatures
of 300°F, Probucr SareTy REPORT, supra, note 5 at 55. The Product Safety Commission
:tated that Underwriters had attempted to upgrade a number of their standards but
Ncountered substantial opposition from the manufacturers. /d.

v Burroing taE Awmzerican CrTy, supra note 13 at 264.
8 See generally BuiLpinc Cobpes, supra note 12. Sy
UILDING THE AMERICAN CIty, supra note 13 at 254-57. The National Commission
0111 Urban Problems surveyed 18,000 local governments. Of these, less than half actu-
ally haq building codes. In governmental units with populations over 5,000, 52.5 percent
Mployed one of the model codes. Of these, only 28 percent had adopted as much as
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product or technique is advantageous, it is not enough by itself to
secure a nationwide market for a product or construction technique.
National code approval is no more than an advertising point to be
stressed in the “educational program” of the manufacturer. The

detrimental consequences for quality and safety of housing under
this system are easily foreseeable.

The classic example of how this system operates and the detri-
mental consequences awaiting the consumer may be seen in the
controversy over plastic pipes. Within the last ten years the plastics
industry has been developing the technology to enable the applica-
tion of plastic pipe for commercial and domestic uses.”® With this
development, the Plastic Pipe Institute®* was established to promote
plastic pipes by gaining their approval in various building codes. At
the same time, entrenched copper and cast iron pipe interests, such
as pipe-fitter unions, began to wage a vigorous campaign to keep
plastics out of local codes. This campaign met with considerable suc-
cess. In 1968 one study showed that 68.9 percent of the communl-
ties sampled prohibited the use of plastic pipes for any purpose.®®
This effectiveness in preventing the adoption of plastic pipes in local
codes demonstrates the importance of strong local influence which
was available to the unions but which was not available to the PPL*

Although the arguments at first centered around quality com-

90 percent of the recommended changes of the model codes within the three previous
years. The Commission concluded:
Only about 15 percent of all the municipalities and townships above
5,000 in population had in effect a national model building code which was
reasonably up to date; about 85 percent of the units either had no code,

did not use a model code, or had failed to keep the code up to date.
Id. at 257.

30 Id. at 264.
81 A Decent Home, supra note 12 at 199.

32 BUILDING THE AMERICAN 'QITY, supra note 13 at 264. The National Commission
on Urban Problems kindly utilizes the term “educational program” to describe the
final step in the product approval process as follows:

5) An educational program is undertaken by the manufacturer to ac-
quaint the design professions, builders, and officials with the value of the
new product, Id.

83 See generally The Plastic Pipe Code Battle, Status 1970, speech by Jerome H.
Heckman, prepared for the April 2, 1970, meeting of the Plastic Pipe Institute.

34 Hereinafter cited as the PPI. The PPI is a division of a larger plastics trade
association that has had the principle responsibility of gaining acceptance of plastic piping
in building codes. Id

35 Burping THE AMERICAN CITY, suprae note 13 at 259.

86 The latest chapter in the battle to gain acceptance of plastic piping has been
the filing of a $20,000,000 anti-trust suit by plastic pipe interests against the Southern
Building Code Congress. 117 Cone. Rec. H 10,060 (daily ed. Oct. 27, 1971) (remarks
of Representative Waggonner),
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Parisons,® a real safety issue soon emerged.®® When exposed to
fire, plastics burn and create toxic fumes.® Two California fire mar-
shals, members of the House Select Committee on Small Business,
and others have taken the position that plastic pipes are unsafe for
use in multi-family dwellings because of the increased fire risk.
Oreover, the PPI has refused to submit any of its piping to Under-
Writers Laboratories, Inc., for testing.’® Thus, the safety issue has
€come unduly blurred because of the vested interests of those who
raise it. To complicate the issue even further, HUD has accepted
the use of plastic drain, waste, and vent pipes in housing up to six

Stories in height which is insured by the Federal Housing Adminis-
tration 41

The history demonstrates that within the private sector the
entire mechanism for protection of the home buyer is faulty.*
ublic involvement in this area exists in the form of the Federal
ousing Administration®® and its Minimum Property Standards.
owever, a look at this system will show that once again the con-
SUmer is without substantial protection.

IV. FeperarL HousiNG ADMINISTRATION
A. Standards

In order to qualify for FHA mortgage insurance, a home must
Meet that agency’s Minimum Property Standards.** These standards

Serve as a model for many local governments that have adopted one

SR
37
38 See generally Heckman, supra note 33.
Prog ¢¢ House Serrct COMM. ON SMALL Business, Suscomm. oN SmarLn BusiNess
LEMS 1n Smarr, TowNs AND URBAN AREAs, IMPACT OF Crime, CrRiME INSURANCE,

;\?gbo ?;’91‘;301‘)!! Bonps on Smarn Business in Ursan Areas, 91st Cong., 2d Sess., 93-
39 Id L

4 e :
prooblHear ings, House Select Comm. on Small Business, Subcomm. on Small Business
Suretems in Smaller Towns and Urban Areas, Impact of Crime, Crime Insurance, and

¥ Bonds on Small Business in Urban Areas, 91st Cong., 2d Sess. at 306 (1970).
Rop NITED StaTEs DEPARTMENT oF HoUSING AND URBAN DEVELOPMENT, anvmxx;
revieEnTY STANDARDS FOR Murri-Famity Housine, FHA No. 2600 (1968). A 197
listedw draft edition does mot contain the six story limitation. Most plastic piping 1s
and Vas acceptable for distribution of only cold water, above and below ground dral{]
MINI ent piping, UN1TED STATES DEPARTMENT OF HousinG anp UrsAN DEVELOPMENT,
Dipin MUM ProrerTy STANDARDS Vol. 2 at 115 (1971 review draft ed.). The use of plastic
abla & for distribution of hot and cold water is listed as neither acceptable nor unaccept-
Polyvir: Yet, the PPI has published its own standards for the use of CPVC (Chlorinated
Systa Chloride) plastic pipe for use in both hot and cold water, dls_tnbunoon
H wms’ Which state that the maximum operating temperature for such pipe is 200°F.
hig}leve’\ modern home hot water distribution systems develop water temperatures as
DENT %s 210°F, Prasric Prer InstrTUTE, MODERN Preine Wite Prastics; Home Accr-

42 1 LUDY, supra note 1. ol
T a discussion of the problems of local enforcement of building codes see G.
EB, THe TeNEMENT LANDLORD (1966).

STERBL(:
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of the private national codes. In addition, since most housing today
is completed prior to purchase, builders generally use FHA stan-
dards as their basic guide to provide for the possibility that the pur-
chaser will wish to use FHA financing.®® The result is that FHA
standards have a substantial impact on actual building practices
and standards throughout the country.

Like the private code organizations, the FHA relies almost
entirely on standards developed by industry or private standards
groups.’® In fact, the FHA neither develops nor tests standards.
Rather, it relies on many of the same sources from which private
industry groups obtain information.” The HUD study’® and the
Report of the National Commission on Product Safety* demon-
strated that although better than the private codes, FHA Minimum
Property Standards are also seriously deficient in their relevancy
to home safety.

Two of the most obvious examples involve glass doors and floor
furnaces. In both cases, the FHA standards were found to be inade-
quate and the safety hazard easily correctable. Prior to the hearings
held by the National Commission on Product Safety, FHA MPS did
not require safety glass to be used in sliding glass doors.®® Although
safety glass is now required, the standards still do not require the use
of safety glass in windows.? Similarily, the standards do not require
floor furnace coverings to be designed to minimize heat. Thus,
every year a large number of children fall and receive extreme
burns from the covers that heat up to approximately 400° F.*”

43 Hereinafter referred to as the FHA. Unless otherwise indicated, information in
this section is based on R. Jacobs, Federal Housing Administration: Poor Standards
Poorly Applied, 1970 (unpublished report prepared for Ralph Nader).

44 Supra note 15.

45 See also Propuct SareTY REPORT, supra note 5 at 12.

46 See generally BuiLping THE AMERICAN CIty, supra note 13 at 263-64.

47 For example, many standards utilized are those developed by the American Society
for Testing and Materials and the United States of America Standards Institute. S¢¢
discussion in note 23, supra. In addition, FHA MPS often deem private code standard$
to be acceptable for use as a substitute for the standards of the FHA MPS themselves:
FHA MPS, supra note 15.

48 Home AcciDENT STUDY, supra note 1.

49 See generally Propuct SareTY REPORT, supra note 5.

50 Jd. at 12. Yet, over 100,000 people walked through glass doors in 1969. Id, The
Commission also found that “of 10 such injuries studied,” all could have been prevented
or limited by the use of safety glass. Id.

51 Home AccCIDENT STUDY, supra note 1.

52 Propuct SAFETY REPORT, supra mote 5 at 15, Each year nearly 60,000 childre?
under the age of five sustain burns, requiring medical treatment, as a result of falhrl%
on floor furnace covers. Id. D. Julian Waller, testifying before the Commission, stated

The only other heating device . . . so constructed is the barbeque, and
this is a device that is deliberately designed to cook flesh. . . . The tempera-
ture at the level of the floor furnace grate has been actually recorded at
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Yet, the Product Safety Commission was able to obtain three dif-
ferent plans for coverings that would substantially reduce the tem-
Perature at floor level, for little or no additional cost.®

One reason for the present situation is the constricted view
taken by FHA officials of that agency’s role in the housing area.
Despite the impact FHA MPS have on housing construction, the
View within the agency is that standards are designed only to insure
the soundness of the government’s insurance investment.** More-
over, both FHA officials and homebuilders agree that a house built
only in accordance with FHA standards would not only be unsafe,
but would probably be uninhabitable.5®

B. Enforcement

Despite their deficiencies, in terms of safety, the FHA MPS
are superior to those of the private codes. Proper enforcement of
t}}e standards could serve the useful purpose of insuring that defi-
Clencies occurring in private national codes, but which do not exist
I the FHA MPS, are eliminated from FHA insured housing. A
Sampling of inspection techniques for compliance with FHA MPS
fequirements in the Washington, D. C. area, however, indicated
that standards are often not met. Moreover, when a home owner
attempts to secure compliance, he often is faced with a mountain
of red tape and bureaucratic ineptness. A survey of twenty-five
builders in the Washington, D.C. area found that the average length
of time between receipt of a letter of complaint by the FHA and
th? repair of the defect was eleven weeks. In one case, the defect
existed 150 weeks before it was corrected.

This poor enforcement record is the result of a lack of man-
Power, normal bureaucratic lethargy, and knowledge by the builder
of the reluctance of FHA officials to use the only enforcement tool
th?y have. Any builder who fails to build to standards or refuses to

rIng his work up to standards may have his work declared ineligible
tor FHA financing. This sanction, however, is rarely used. In Wash-
Mgton, D. C., a builder will not be subjected to sanctions unless he

4s not complied with standards in ten percent or more of his
Omes.

between 300° and 350° F. ... [the usual temperature for cooking] chicken,

eef, ham, veal and . . , other meats. Hearings of the National Commis-
sion on Product Safety, (Feb. 19, 1969).
e
53 p

54 70DUCT SArETY REPORT, supra note 5 at 16.
5 Izcobs, supra note 43,
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V. ProrosaL ror CaanGE: TrE NIBS Brru

Criticism of codes and code systems has focused more on achiev-
ing greater uniformity in code provisions in order to facilitate inno-
vation in the building industry than on the quality of the standards
themselves. Very little attention has been given to safety factors,
although the emphasis on uniformity may incidentally benefit the
cause of safety. The building code study by the Advisory Comimis-
sion on Intergovernmental Relations in 1966 emphasized the need
for building codes of statewide application.”® The President’s Com-
mittee on Urban Housing endorsed the Commission’s proposal and
urged the creation of a national “Building Standards Institute.”®
The National Commission on Urban Problems expanded this con-
cept to include the commitment of large sums of money for research
and development, and urged an increase in federal involvement
in the building standards area.®® There is now before Congress a bill
which incorporates many of these proposals.*

The NIBS Bill is an effort to implement a number of the recom-
mendations made by the National Commission on Urban Problems.
The bill creates a National Building Sciences Institute as a public,
non-governmental agency, and a non-profit corporation.® In the
declaration of findings and policy, the bill justifies itself by stating
that (1) there is no authoritative national source to make findings
and advise the public and private sectors of the economy on build-
ing sciences and technology, (2) a single national building code
is unworkable because of variations in local needs, (3) the present
lack of uniformity increases the cost of housing and reduces the
housing stock, and (4) the creation of the Institute will facilitate
development of new technology.®

The Institute would consist of a Board of Directors appointed
by the President®® and a Consultative Council to be created by the
Institute itself.®* The Council’s membership would be composed of
trade associations, building code groups, professional associations
and consumer groups. The Council would essentially serve as a “line
of communication” between the above mentioned groups and the

56 BurLpinc Cobpes, supra note 12 at 63-73, 87-98.

57 A DrcenT HoME, supra note 12 at 29.

58 BuiLping THE AMERICAN CrtTy, supra note 13 at 266-70.

59 Building Sciences Act of 1971, S.1859, 92d Cong., 1st Sess. (1971) [hereinafter cited
as the NIBS Bill].

60 Jd. §1003(a) [hereinafter cited as the Institute].

61 Id, §1002(a).

62 Id. §1004(a).

63 Id. §1004(h).
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Institute.** The function of the Institute would be to develop, pro-
mulgate and maintain nationally recognized performance standards,
technical provisions and test procedures suitable for adoption in
bb}ilding codes. This would be accomplished through contracting
With existing private organizations such as testing laboratories.*®
Funding initially is to come from Congress,*” but the Institute will
be authorized to charge fees for its services.®®

s Inclusion of Institute-created standards within building codes
1S to be on a voluntary basis. The bill is apparently premised on the
theory that code groups and local building officials will recognize
the value of a “single authoritative source” and, having participated
m the Institute’s work, will voluntarily accept Institute standards.
However, the Institute’s standards will be mandatory for all projects
and programs involving federal assistance.” In addition, depart-
ments and agencies within the federal government will be required
to accept the standards of the Institute.”

It is suggested that the concept of the NIBS Bill is to facilitate
the development of performance standards which will be generally
accepted by both the building industry and building code groups
and officials, Institute-developed standards will not, however, be
Promulgated into a code, and compliance, except in federally-
assisted housing, will be voluntary.”™ It attempts to foster techmno-
Ogical progress by increasing uniformity in codes, eliminating
Testrictive provisions by providing an authoritative source for
acceptability of new products and systems, and increasing the
dmount of funds available for research and developiaent in the
uilding sciences. The subject of home safety, however, is not men-
toned. Although the provisions of the bill are adequate to achieve
s goals, the emphasis is clearly not that of home safety. If the
- I_BS Bill is to be made relevant to home safety, substantial changes
M 1ts provisions will have to be made.

. The concept of a single national model building code was
Tejected in the bill

+ . because of the difficulty at all levels of government in updating

\

64 1d.

8 NIBS Bill supra note 59, §1006(a) (1

23 1d. §1006(b).p . § (a) (1)

os 14~ §1009,

69 14. §1007 (1),

70 14. §1008(b).
tute f1d~ §1Q08(a). Federal departments and agencies may also contract with the Insti-

11 % specific services. Id- §1008(c). .
A e Institute has the power to develop appropriate methods for “encouraging” the
Pton of its standards by “all sectors of the economy.” Id. §1006(c).
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their housing and building regulations to reflect new developments in
technology, as well as the irregularities and inconsistencies which arise
in applying such requirements to particular localities or special local

conditions . . .72

It is not clear why the same difficulties will not arise with vol-
untary standards, which exist under the present model building code
system.”™ The bill seems to be based on the theory that the prestige
of the Institute will sufficiently motivate local building code offi-
cials and organizations to up-date their building regulations. Yet,
Underwriters Laboratories, Inc. and other prestigious testing organ-
izations certify many products and product systems that are rejected
by code groups and local code officials.

If Institute standards are to serve the purpose of insuring home
safety, they must be promulgated into a national building code. The
voluntary standards proposed by the present NIBS Bill may be
sound for the purpose of increasing uniformity in order to reduce
costs and increase technological development. But self-regulation
or voluntary standards as a system to insure product safety is
unworkable. After an exhaustive study of product safety, the Na-
tional Commission on Product Safety concluded:

As related to product safety, self-regulation by trade associations
and standards groups, drawing upon the resources of professional

associations and independent testing laboratories, is legally unenforce-
able and patently inadequate.™

The implementation of a national building code would necessi-
tate the development of effective enforcement machinery. This could
be done through regional FHA offices, utilizing personnel already
employed in inspecting housing for compliance with FHA MPS.
In addition, closer formal ties between the Institute and the Depart-
ment of Housing and Urban Development should be provided. As
the bill is presently written, there is no requirement that the Insti-
tute work with HUD.” Yet HUD is the governmental agency whose
primary responsibility is housing.”® Specifically, the Secretary of

72 Id. §1002(a) (2).

738 See discussion in Part III, supra.

74 Propuct SAFETY REPORT, supra note 5, at 2.

75 The Institute is required to “consult with the Department of Justice and other
agencies of the government to the extent necessary to insure that the national interest
is protected and promoted in the exercise of its functions and responsibilities.” No spe-
cific mention is made of HUD, NIBS Bill, supra note 59, §1006(c) (3).

76 The NIBS Bill provides that the Institute will be created with the advice and
assistance of the “Academies-Research Council.” Id. §1002(c). This advice and assistance
will continue through the first five years of the Institute’s operation. Id. §1003(b). It
would seem, however, that HUD is the more appropriate governmental agency to as
sist in the operation of the Institute. At least it should have an equal role with the
“Academies-Research Council.”
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HUD, or his representative, should be made a permanent member

of the Institute’s Board of Directors to assure coordination between
HUD and the Institute.”

The problem of varying local conditions cited in the bill™ can
be easily resolved in a variety of ways. Most obvious would be the
faShionjng of standards to apply only where relevant. If unique
conditions exist, the problem could be brought to the Institute’s
attention and a provision written into the applicable standard of the
National building code. An alternative would be to provide for sup-
Plementation of the national code on the state level with approval
of the Institute. This would reduce the workload of the Institute,
Increase the flexibility of the code system and reduce objections to
a further federal involvement in what historically has been an area
of state and local prerogatives. An additional alternative would be
to authorize limited changes by the enforcement officials in regional
FHA offices.”

If the NIBS Bill is to address itself to home safety and amended
to provide for a national building code, provision should be made for
Wcreased participation by consumer representatives.® As presently
drafted, the only direct participation of consumer groups would be
 the Consultative Council.®* The bill also provides that the Board
of Directors should, insofar as practicable, be representative of
the consumer as well as industry and regional interests.®* However,
10 mention of consumer interests is made when the bill states that

€ government should seek the assistance of the ‘“Academies-
\esearch Council” and achieve the ‘“‘greatest practicable participa-
ton” of industry in the creation of the Institute.*® Nor are consumers
cluded in the groups to be consulted by the “Academies-Research

Ouncil” when it proposes rules and procedures for the Institute.®

A system providing for permanent involvement of consumers
should be developed. If the Institute’s standards are to be binding,
\—

st 1 T'he NIBS Bill does not specify the membership of the Board of Directors. In-
e’lasd’l y §Inerely provides guidelines for the selection of Board members, Id. §1004(a).
. §1002(a) (2).
a 7? It would be necessary to provide the Institute with appeal procedures in order to
Yoid the present problems of product competition. Also, consumer groups should be
{gnl;’:;l standing to appeal as a further check on undue local influence by a particular
est group, ot
de(? Even if the present NIBS Bill is not amended to include a national building code,
WOrII?OHal consumer representation should be required at all levels of the Institute’s
o3 NIBS Bill, supra note 59, §1004(h).
83 1d. §1004(a).
g1 14 §1002(c).
1d. §1003(b) (3).
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rule-making hearings in accordance with the Administrative Pro-
cedures Act® will have to be held. A permanent office should be
created within the Institute whose function would be to represent
consumer interests at these hearings. Legislation proposed by the
National Commission on Product Safety®® includes a provision for a
“Consumer Safety Advocate” who would be authorized, inter alia,
to bring safety hazards to the attention of the proposed Consumer
Product Safety Commission, comment on proposed and existing
safety standards and to appeal decisions of the Commission.®”

Further, as currently drafted, the NIBS Bill envisions that a
substantial portion of the work in developing standards will be done
through delegation of the Institute’s duties to private organizations.®
While this concept is sound, provision must be made for indepen-
dent development of standards by the Institute when industry either
fails to accept contracts or proposes unacceptable standards.®

Finally, if it is to be an effective protective mechanism for the
consumer, the NIBS Bill should provide a workable enforcement
system and remedies for homeowners against builders who know-

85 Administrative Procedure Act, 5 U.S.C. §1001 (1967).

86 Consumer Product Safety Act of 1971 S.983, 92d Cong., 1st Sess. [hereinafter cited
as the Product Safety Bill]. The National Commission on Product Safety proposed the
Product Safety Bill to implement the findings of its extensive study of product safety.
The stated purposes of the bill are to (1) protect the public from unreasonable product
hazards to its health and safety; (2) assist consumers in evaluating the safety of con-
sumer products; (3) to aid manufacturers of consumer products by encouraging indus-
ry to develop uniform safety standards ... and (4) to promote research and investi-
gation into the causes and prevention of product-related deaths and injuries. Product
Safety Bill §2(b). This would be accomplished through the creation of a Presidentially-
appointed “Consumer Product Safety Commission.” Id. §3(a). [Hereinafter cited as the
Commission]. The Commission would have authority to issue mandatory product safety
standards. Id. §7; ban unreasonably hazardous products. Id. §14(a); require manu-
facturers to notify the Commission of defects in their products. Id. §16(a) ; require recal
and repair of defective products. Id. §16 (h); require labeling of the product to indicate
its compliance with product safety standards. Id. §7(b); hold hearings and issue sub-
poenas. Id. §19; and impose civil penalties for violations of standards. Id. §25. The
Product Safety Bill also authorizes the imposition of criminal penalties, Id. §26; confers
a private cause of action for treble damages on persons injured by reason of a “wilfu
or knowing violation of a consumer product safety standard or regulation. . . . ” Id.
§30; and preserves other common law remedies that might exist. Id. §29.

Whenever it is determined that a safety standard is necessary, the Commission would
be required to publish a notice in the Federal Register with a request for offers to
develop the standard. Id. §8(a),(b). The offers would be made by private organizations.
Id. §8(c). Upon receipt of an offer, any action by the Commission would be suspende
for 180 days, d. If no offer is received the Commission itself would develop the stand-
ard. Product Safety Bill §8(e). Once developed, the standard would be published it
the Federal Register and then promulgated by the Commission, /d.

87 Product Safety Bill, supra note 86, §4.

88 NIBS Bill, supra note 59, §1006(b). . S

89 The Institute should also be authorized to require labeling and recall or on-site
repairs of defective homes, home products, and construction V\{ork.'This quthorizatiorl
would have to be applied only to large producers of mass housing, industrialized hous-
ing, and large developments. Absence of such authorization, however, would make the
Institute obsolete as soon as industrialized housing becomes a reality.
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Ingly fail to comply with building code standards. Civil and crim-
mal sanctions should be included in the bill and, when enacted, be
Vigorously enforced. Private suits for treble damages against those
who knowingly violate national code standards should also be
provided.?°

The need for a building code system that will protect the home-
Owner against unreasonable safety risks is clear. A national build-
Mg code with mandatory standards and specifications would accom-
plish the goals of the present NIBS Bill and also be an effective
mechanism for insuring home safety. Actual drafting of an ex-
Panded NIBS Bill will have to be a careful and meticulous process
to allow for creativity and personal differences in taste. In addition,
€xceptions will have to be made to either the application of the
Standards or the enforcement penalties for the rare individual who
still constructs his own home. Small contractors, however, should not

¢ exempted. Coverage should extend to anyone who undertakes to
Provide a home for another. While this may tend to eliminate some
of the smaller builders from the market, it will be a recognition

at the building of a home for resale is an act with implications
for the safety and emotional well-being of the consumer.

VI. CoNcLUSIONS

It is clear that a real problem of home safety exists today. Yet,
there is little or no recognition of the problem. This is largely the
result of the concern for the lack of housing available to large seg-
ments of the population. Great efforts and large amounts of money

ave been devoted to increasing the supply of housing while little
T 10 concern has been expressed over the quality of the housing

¢ing erected. Building codes have been viewed merely as impedi-
Z\lfents to technological innovation which must be overcome when-
X T possible by avoiding the necessity for compliance, With the
arrIVal of industrialized housing on the horizon, the need for an
. €quate system of consumer prgtection in-the area of home safety
s Creases. The NIBS Bill, as it is now written, is simply another

P towards more housing at any cost.

th The problem of the lack of sufficient housing is a real one and
ine abgve discussion is not intended to belittle efforts aimed at
Cocrt_aasmg the stock of available housing. On the other hand, to
Minue de-emphasizing home safety for the sake of developing a
€ater national supply ignores a legitimate and pressing societal

90
The Product Safety Bill has similar provisions. See note 86, supra.
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interest in home safety. The purchaser of a home is entitled to
expect that the product he purchases is of safe and sound construc-
tion and design. Solving the housing crisis should not be at the
expense of the consumer’s safety.

The HUD Study and the Report of the National Commission
on Product Safety demonstrated not only that serious safety haz-
ards exist, but that they are easily correctable. It is also clear that
industry has taken no meaningful steps to eliminate these safety
hazards. It is time that the well-publicized fact that “most accidents
occur in the home” is taken seriously and that real action in the
form of a national building code be taken.
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COMMENT

HUMPTY DUMPTY IN THE SUPERMARKET:

A Repeort on How All the King’s Men
Might Repair Those Fractured Pounds and Pints
with Unit Pricing

Where consumers were once able to compare the prices of
commodities sold by the pound or pint from the crate or barrel in
neighborhood grocery stores, the contemporary practice of pack-
aging goods in uneven weights and measures has made it impos-
sible, as a practical matter, for shoppers to do so today. A handful
of jurisdictions have cnacted unit pricing laws requiring super-
markets to price each commodity per pound or other unit of
measurement and to state this price on a label affixed to the com-
modity or shelf from which the product is offered for sale. This
article explores the feasibility of the unit pricing requirement and
considers problems inherent in legislation thus far enacted or
proposed on the subject.

Today’s homemaker would agree that there is something more
than a merely casual similarity between Humpty Dumpty’s di-
lemma and the fractured pounds, pints, quarts and ounces which
flourish on supermarket shelves. Everyone who patronizes a super-
Market has seen them — the box containing one pound four ounces
of laundry soap, the package holding 7%/ ounces of cookies, and
0 forth. The similarity between the fractured measures and
the plight of that droll little nursery rhyme character is made all

€ more striking when it is discovered that not even all the king’s
Men (the members of the United States Congress) have succeeded
M making the pounds and the pints whole again — after twelve
Years! of trying!

Is it so critical that packaged commodities be sold in even
Meagyreg (pounds, ounces, pints or quarts)? How else can a shop-
Der' determine that one product is really cheaper than another?

Ulte obviously, one box of soap selling at 58 cents per pound is a
Clter bargain than another offered for 62 cents; especially when
' is the same brand sold in a different size. But if the first box

\

iml Congress first began to wrestle with the problem in 1960, after Sen. Philip M. Hart
b.lroduced legislation which was popularly identified later as the “Truth-in-Packaging”
I¥it The bill, as amended, was enacted in 1966 as the Fair Packaging and Labeling
t. 16 U.S.C. §§ 1451-61 (1970).
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is offered at 75 cents for one pound four ounces, and the purchase
price of the second is $1.30 for two pounds two ounces, who would
know that the better bargain is still the first? To appreciate the
utter futility of attemping value comparisons of commodities sold
in uneven weights or volumes under actual market conditions, the
reader is challenged to determine which was the best bargain
among the following products offered for sale by Alpha Beta’s East
Whittier (California) market on February 27, 1972.2

Designated

Brand Size Weight3 Price

1. Alpha Beta Jumbo 9-13 $1.41

2. White King D Giant 3-1 b7

3. Tide Family 10-11 2.81

4. Bold Giant 3-1 87

5. White King Giant 2-8 .52

6. Miracle White Giant 3-1 87

7.  Citrug Giant 3-0 b1

8. Ivory Snow Giant 2-0 87

9. Dreft Giant 2-12 87
10. Alpha Beta Home 20-0 2.51
11. Imperial Giant 3-1 .29
12. Imperial Home 20-0 2.15
13. White King King 4-10 87
14. Drive Family 10-11 2.81
15. Tide Regular 1-4 37
16. Purex Jumbo 9-13 2.35
17. Ivory Flakes Giant 2-0 87
18. Rinso Giant 3-1 .68
19. Al Jumbo 9-13 2.35
20. Salvo Giant 2-14 79
21, Dash Giant 3-1 .82
22. Imperial Family 10-0 1.09
23. Alpha Beta Giant 3-1 .55
24. Drive King 5-4 1.09
25. Alpha Beta Giant 3-1 .50
26. Al Home 20-0 4.65
27. Dash Jumbo 9-13 2.35
28. Un-Polluter Giant 3-1 .87
29. Punch King 5-4 1.11
30. Al Giant 3-1 T4
31. Drive Giant 3-1 J2
32. Tide King 5-4 1.41
33. Punch Giant 3-1 .65
34. Cheer Giant 3-1 .87
35. Cold Power Giant 3-1 73
36. Tide Giant 3-1 87
37. Ajax King 5-4 1.33
38. Gain Giant 3-1 .87
39. Ajax Giant 3-1 .87
40. Fab Giant 3-1 73
41. Cold Power Giant 3-1 3

2 In order of ascending cost, the five lowest priced commodities listed are: 11-ImPpé
rial, 9.6¢ per pound; 12-Imperial, 10.8¢ per pound; 22-Imperial, 10.9¢ per pound’
10-Alpha Beta (private label), 12.6¢ per pound; and 1-Alpha Beta, 14.4¢ per pound.

3 Weight is given in pounds and then ounces.
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Of course, one asks if the loss of a few pennies here and there
on unwise selections really makes much difference. In 1971, Amer-
'cans spent an estimated $80 billion at their grocery stores.* From
an experiment conducted by the New York City Commissioner of

Onsumer Affairs,® and on the basis of observations of at least two
leading food retailers,’ it is not unreasonable to estimate that from
$8 10 12 billion might have been slashed from the nation’s grocery
bill l.ast year if shoppers had had the means of distinguishing the
relative per pound, per gallon or other unit cost of commodities
(and utilized this information to guide their purchases).

TO appreciate the present Humpty Dumpty state of affairs on
Mmerica’s grocery shelves, and to gain some understanding of why
OUr national legislators are finding it so difficult to patch the pint
and the pound, one only has to search back into the recent history
of the gr, ocery industry’s growth and development.

GroceErRy MERCHANDISING:
A TwenTIETE CENTURY REVOLUTION

Thes Sixty years ago, American homemakers were required to do

€1r ShOpping at a minimum of three outlets. Meat, produce and
%’gOCery items were usually sold at different stores.” Thus accus-
% med to shopping so many places, consumers were probably en-
luraged to compare the prices of goods sold at neighborhood stores
— and to shop elsewhere for better bargains. Price comparison was
Made easier by the fact that most staples were sold in bulk from

€ barrel or box.® The shopper could easily discern the fact that

€ grocer selling brand X soap chips for 7 cents per pound was
\

4

30 Igghwartl. U. S. Backs U-Price, Sees Brands Still Tops, Supermarket News, Aug.
i ¥ L, at1, The figure given was a Commerce Department projection.

0 Urness, The Cost of Living — Unit Pricing, McCarLs, March, 1970, at 151.
lgwestgm‘.lps of shoppers were sent into supermarkets with instructions to purchase the
Cong Priced commodities from a list of items normally consumed in the household. As
Standqf(?uenFe of being unable to distinguish the relative prices per pound and other
Was n’e units of measure, the_shoppex:s spent an average of 10 percent more than

s Cessary to purchase the articles assigned. ~
shoy] dhgrles Fitzmorris, President of Benner Tea Company, estimates that consumers
the Sh le able to save 10 percent of their outlay for groceries, Umt.Przces Move Onto

ots Oef, BU5~,WEEK~ June 6, 1970, at 23. U, S. Mart Stores, a chain of 21 supermar-
thejy, Perating in Kansas and Missouri, claims that shoppers would be able to reduce
utiliZegrocel‘y bills by as muc}} as 15 percent if this information were available and
7 o U.S. Mart Goes U-Price, Supermarket News, Feb. 22, 1971, at 31.

29 (Fésg“mm THE SuperMARKET 7 (1963); J. HanDLER, You anp Foop MARKETING,

UE%E B Sayres, Foop MarkEeTING 13-14 (1950); J. HANDLER, supra note 7, at 28; W,
11 (191"3*‘ & L. Garpian, CHANGEs IN THE MARKET STRUCTURE OF GROCERY RETAILING
61); M. ZrmmerMan, Tae Super MarkeT 24 (1955).
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offering no bargain when his competitor across the street was sell-
ing the same goods for 614 cents. Granted, the product might be
tainted and scales tipped in the grocer’s favor, but if the manu-
facturer were careful and the retailer honest, the shopper could de-
part the marketplace with her purse lightened only to the extent
necessary to clean and feed her family.

Beginning in that era, three successive revolutionary develop-
ments in grocery merchandising compromised, then finally dis-
patched, the integrity of the pound and other standard units of
measure as aids to comparison shopping. In 1912, an Alpha Beta
store introduced “self-service” shopping in Southern California. For
the first time, shoppers were free to roam through the store and
examine at close range the products available for sale.® Freed from
the necessity of asking at the counter for specific goods, shoppers
were encouraged — and later, motivated — to vary their purchases,
that is, to buy something they might not otherwise have thought of
buying.

Less than two decades later, that marketing innovation cul-
minated in the appearance of the supermarket.’* Self-service stores
and supermarkets each represented merchandising developments
which resulted in reductions in the prices of food and other com-
modities.! Since stores could employ fewer persons to handle goods,
labor costs declined. Increased consumer demand for a greater
variety of goods, and expansion of shelves to accommodate this de-
mand,’ resulted in increased opportunities for manufacturers of
new products or different brands to display their wares. These
events encouraged competition. To illustrate how self-service su-
permarkets influenced grocery merchandising, King Kullen, the
New Jersey outlet generally credited as being this nation’s first
supermarket, could undersell conventional competitors by as much
as fifty percent on many items. A leading brand of soup selling
for 7 cents elsewhere could be offered from King Kullen’s shelves at
4 cents.’

Self-service stores and supermarkets were themselves made pos-
sible by a revolution in the production and packing methods 0
manufacturers. About the time Alpha Beta introduced self-service,
certain technological advances in the manufacture of cardboard

9 R. MARKIN, supra note 7, at 9; M. ZIMMERMAN, supra note 8, at 25.

10 M. ZIMMERMAN, supra note 8, at 24, 30-31.

11 R, Magrxin, supra note 7, at 10-11; See P. SAYREs, supra note 8, at 21-22,
12 R. MARKIN, supra note 7, at 10,

18 J, HanpLER, supra note 7, at 30; R.MARKIN, supra note 7, at 11,
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Packages made it possible to include containerization as the final
step in the on-line food production process.’* And since shoppers
were now able to wander freely about their grocery stores, proces-
Sors soon recognized that the package could itself be used to pro-
mote its contents.!® To the credit of the industry, packaging to in-
dividual consumer units advanced the elimination of spoilage and
filth, the inevitable by-products of the bulk packing and barrel re-
tailing methods of the 19th century.’® Unfortunately, if packaging
Promoted sanitation, and if supermarketing represented efficiency
and economies in the movement of goods from the processor to the
Consumer table, these developments hastened the demise of the
Pound, pint, ounce and quart as means by which consumers could
Make value comparisons of the rapidly proliferating lines of goods
Making their appearance on grocery shelves. The story of the Ritz
Cracker is a typical one and will illustrate the truth of the pre-
ceding observation .

National Biscuit Company introduced the Ritz cracker in 1935.
hen, as now, the Ritz cracker was packaged and sold in half-pound
Quantities. If the consumer had to choose 37 years ago between
4 packaged half-pound box of Ritz selling at X cents and a half-
Pound of crackers selling from the barrel at Y cents per pound, it
Was not too difficult for her to calculate 2 times X cents in order to
Compare the prices of the two products. But the barrels of cookies
and crackers have disappeared from the market, and in the years in-
tervening between 1935 and the United States Senate hearings in
1965 on the Fair Packaging and Labeling Act, National Biscuit
added 15 other cookies and crackers to its product line — all using
1¢ Ritz box under their own labels. Only one other cookie weiched
€ight ounces when packed in this container.”” Even disregarding
the difficulty involved in figuring the cost per pound when fractions
of ounces are involved, as was the case with some National Biscuit
Products, how many supermarket patrons are likely to pause and
Calculate that a 7-ounce box of crackers costs 14.29 percent more
than an 8-ounce box selling at the same price per package? How
Many are even likely to read the label and discover there is a dif-
érence in the weights?
The Ritz experience was hardly unique. Procter and Gamble
\"\

;; A. Davrs, PACEAGE AND PriNT 32 (1967).
1d, at 34,

(1ég7§9e J. HANDLER, supra note 7, at 27-28; L. Guss, PAckacING 1s MARKETING 25-31

e 17 Hearl'ng on S. 985 Before the Senate Comm. on Commerce, 89th Cong., 1st Sess.,
*. 89.28, at 293 (1965).
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ultimately found itself using the same box for eight different brands
of laundry cleansing compounds — all of different weights owing
to the varying density of each product.!® Kellogg’s standard box
held dry cereals weighing as little as 614 ounces — and as much
as 74 ounces!*?

If the practice of packaging generically related products of dif-
ferent weights in the same size package was deceptive, the decep-
tion was, at the outset, unintentional. Just as Humpty Dumpty’s
tumble from the wall was as inevitable as the law of gravity, the
problem of the fractured pounds and pints was dictated by the law
of the marketplace. As consumer demand increased (or was stimu-
lated by advertising) for a greater variety of goods,?® manufacturers
discovered they could hold or expand their share of the market by
adding products to their existing lines. As companies added new
products, they found it was cheaper to utilize existing packages
rather than tool-up the equipment necessary to produce containers
which would have made it possible to offer the new products in the
standard pound and half-pound weights. Avoiding this cost per-
mitted the manufacturer to introduce a new product at the lowest
price possible, to minimize his risk and, in some cases, to introduce
items with limited consumer appeal (salt-free crackers, as one ex-
ample). Furthermore, using one standard container for several
products allowed the manufacturer to forego the added cost and in-
convenience of storing and transporting odd-sized packages.

Even if it is assumed that the savings were passed on to the
consumer, those savings have been greatly offset in recent years
because of the inordinate increase in the number of package sizes
which are used. As a consequence of that increase, shoppers have
been foreclosed from comparing the relative values of the 5,000 to
15,000 items* which today line a typical supermarket’s shelves.
Moreover, the increased number of package sizes available has
tended in recent years to reduce rather than heighten competition.
The incentive to price competitively is diminished by the realiza-

18 Id. at 244.
19 Id. at 335.
20 See P. SAYRES, supra note 8, at 26-27; R. MARKIN, supra note 7, at 50-51, 62.

21 The average supermarket carries 8,000 commodities. Sanford, Know What You're
Buying — New Proposals by Ben Rosenthal, Tur. New RepurLric, Jan, 24, 1970, at 12.
In 1961, the average supermarket stocked over 6,300 items, an increase of 3,300 items
over the corresponding figure for 1946. R. MAaRkIN, supra note 7, at 60. Executives
of five Southern California market chains were interviewed for this report. The small-
est inventory per chain store among this group was 6,000 items, with averages more
usually ranging from 8,500 to 15,300. Infra notc 47, p. 106.
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tion that there is no practical way for shoppers to compare the price
of one size of package with the price of another. The mean-
mglessness of price per package is made dramatically clear when
one studies the practice of “packaging to price.” The manufac-
turer packages to price when he reduces the contents of his package
while retaining the same price. Illustratively, the so-called nickel
Hershey bar was reduced in weight three times during the 1960’s
before it was discontinued altogether.?2

UnirorMm PAckAGING

By the 1950’s, it had become apparent to some members of
Congress that the only shopper who could fare effectively in the
Marketplace was one possessing a lightning-fast arithmetical mind,
a vise-like memory and an absolute indifference to the shape, size
or boldface promises appearing on the thousands of containers lin-
Mg the grocers’ shelves. In 1960, Senator Philip M. Hart (D-Mich.)
Proposed Jegislation?® which would have required, among other
things, standardization of weights or liquid volumes of packaged
€ommodities found in grocery stores. Supporters of the bill rea-
soned that even if the standard measures ultimately adopted were
M arbitrary quantities, no housewife would be unable to compare
the prices of uniformly packaged goods. This hope proved futile,
OWever, when Congress enacted the Fair Packaging and Labeling

Act in’ 1966 without the mandatory provisions of the original
art bill, TInstead, uniform packaging was left to be implemented
Y Industry on a voluntary basis.?s

Despite the disappointment of those advocating uniform pack-

;glng, Congress’ rejection of that feature of the Hart proposal did
0 disservice to consumers. This is true for at least three reasons.

'ISt, the usefulness of uniform packaging as an aid to comparison
*0pping js open to question so long as the standards selected
are not even pounds, pints and quarts (or divisibles or multiples
there()f) 2% To illustrate, suppose that a shopper loyal to Tide laun-

SaizfoI:/IOWbraya Truth in Packaging: How Much a Pound?, 208 Nation 730 (1969);
s Supra note 20,
so,f§ 117 Cone. Rec. S. Jour 1516 (daily ed. Feb. 18, 1971) (remarks of Senator Nel-

24

25 185 U. S. C. §§ 1451-61 (1970). '
expr hortly after the Fair Packaging and Labeling Act was enacted, Senator Hart
irnmessed his opinion that uniform packaging was more likely to succeed if voluntarily

25 “ented than if mandated. Sanford, supra note 21.
tig, éan ord, supra note 21; Friedman, Dual Price Labels: Usage Patterns and Poten-
(un enefits for Shoppers in Inner-City and Suburban Supermarkets,_Optober. 1970
Chapubhshed report to Safeway Stores, Inc., and the National Association of Food
11s). See Mowbray, supra note 22.
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dry detergent was attempting to decide which size package yielded
the best value. In choosing between the “Giant,” “King” and “Fam-
ily” sizes, it would be necessary for her to calculate the price per
pound to ascertain which was the best bargain. The weights of these
three sizes are, respectively, 3 pounds 1 ounce, 5 pounds 4 ounces,
and 10 pounds 11 ounces.*” Clearly, the calculation is not a sim-
ple one.?®

The second reason why uniform packaging might prove un-
desirable requires a consideration of the relationship between con-
tainers currently utilized and the products they contain. Packaging
probably played a secondary role in the development of most prod-
ucts now sold in food markets. In formulating a new product, the
manufacturer was least likely to be concerned by the fact that the
article would not weigh the same as previously developed goods
packaged in the processor’s standard container. To conform many,
if not most, popular products to a standard weight so that they
could be contained in existing packages would either be impos-
sible, or it would require reformulating those products in such
a manner that they could comply. If reformulated, the products
would cease to be available in the form or quahty popular with
consumers.” If merely repackaged in a container of different over-
all dimensions, a new kind of packaging deception would appear
on grocery shelves. To illustrate, let us suppose that breakfast ce-
reals were required to be containerized in half-pound and one-pound
quantities. Many “puffed” cereals are sold in markets and appear
to be popular with consumers, if long continued availability on
grocery shelves is any indication. Other shoppers seem to prefer
the dense, granular variety of breakfast food. One can imagine the
temptation of shoppers to select the puffed cereal over the granular
type if overall package dimensions were altered so that the former
cereal were to appear in a larger package and the dense variety i
an even smaller container than as at present. Recalhng the fact that
Kellogg’s standard box contains breakfast food ranging in weight
from 6% to 14 ounces, one can appreciate the deception whic

27 The weights of the package sizes designated are among six weights supposedly
standardized voluntarily by manufacturers as of December, 1969. Hearings on Revié
of the Fair Packaging and Labeling Act Before the Consumer Subcomm. of the Ser
ate Comm. on Commerce, 91st Cong., 2d Sess., ser, 91-30, at 86 (1970). p

28 Solving for X where X equals the price per pound and a commodity weighing
pounds 4 ounces is prlced at $1.41 per package:

84 oz. 16 oz $292.56 /
: e (2) 84X = $1.41 X 16, (3) X = T (4) X = 269

$1.41
29 See 1965 Hearing, supra note 17, at 98.
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would result if these cereals were containerized in half-pound
Quantities.

The final consideration affecting the desirability of uniform
Packaging is the cost of such a practice. Although there are no
satisfactory figures available to pinpoint this cost, some examples
cited by manufacturers at the 1965 Senate hearing demonstrate
that Congress was justified in hesitating to mandate uniform pack-
aging. National Biscuit told the Senators that it would cost the
company $5,000,000 to tool-up the necessary equipment which
would enable the company to package its 14 nonconforming cookies
I half-pound weights.?* This figure did not include the additional
€Xpense involved in storing, crating and transporting the odd-sized
Packages. Kellogg estimated this latter cost would amount to
$2,050,000 per year (in addition to an initial conversion cost of
$4»050,000) 21 Armstrong Cork Company, manufacturer of the bot-
ﬂe.S for most baby foods produced in America, estimated that re-
tail prices of these commodities would rise up to 30 percent as a
result of increased processing and handling costs.®> Even were we
to discount the reliability of these figures because of their sources,
Nevertheless, the author of this article (and presumably Congress)
Was unable to discover any different figures which would support

€ feasibility of uniform packaging when the practice is subjected
to cost-benefit analysis. And it must be kept in mind that National
BlScuit, Kellogg and Armstrong are only three of the thousands of
Manufacturers whose products are sold in grocery stores.

Uit Pricine Laws

! Accepting the futility of promoting uniform packaging because
of its apparent unacceptability and doubtful utility as a solution
to the problem of the uneven pounds and pints which rule gro-
Ce1‘~y manufacturing and merchandising, a handful of congressmen
Shifted their support to an alternative solution — one which would
Tequire retail sellers to wnit price commodities. Two years have
Passed since bills®® were first introduced to amend the Fair Pack-

SR

o) Id. at 203,

% Id, at 335,
1d. at 104.
1553 Congressman Rodino proposed the first unit pricing law January 26, 1970, H. R.
Ta 1, 91gt Cong., 2d Sess. (1970). A companion bill was introduced three months
th er by Senator Pearson. S. 3752, 91st Cong., 2d Sess. (1970). The bills expired when
aey Were not reported out of committee by the end of the 91st Congress. Seven bills
59§’e been introduced in the 92nd Congress. S. 868, 928 and H. R. 990, 1572, 4425,
% 6776, 92d. Cong., 1st Sess. (1971).
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aging and Labeling Act to add the unit pricing requirement with-
out and visible progress towards attainment of this goal. Where
the congressmen have failed, however, legislators of Massachusetts,
Connecticut, Maryland and the City of New York have succeeded
in obtaining passage of unit pricing laws.*

Unit pricing — or more accurately, dual pricing — requires
the grocer to inform his patrons how much each commodity costs
per pound, quart, 100-count, 100-square-feet, or other standard unit
of measurement. The retailer is required to do no more than what
his predecessor did sixty years ago when goods were sold from bulk
containers. He is also permitted to retain the price per package.
While the usual unit pricing requirement involves affixing a label
containing the price per measure to the shelf at point of sale,* the
retailer may also include the price per package on this label, or
continue to stamp this information on the package itself. Thus, by
merely glancing at the labels along the shelves, shoppers are able
to determine which product in each commodity grouping is priced
lowest per unit of measure. From this information, bargain shop-
pers are afforded an opportunity to reduce their weekly grocery
bill by as much as 10 to 15 percent!*

As is to be expected, unit pricing has drawn both criticism and
support. Detractors argue that the practice of dual pricing is too
expensive; that it will add from one percent to one-and-a-half per-
cent® to the cost of doing business and that this cost must be passed
on to consumers. They claim that the practice has been met with

34 Mass. GEn. Laws ch. 885, § 115A (1970); Unit Pricing Regulation, Mass. Con-
sumers’ Council Bulletin, No. UP-1-1971 (Mar. 9, 1971); Unit Pricing Regulations,
Mass. Consumers’ Council Bulletin, No. UP-2-1971 (Jan. 6, 1972); Mass. Consumers’
Council, Unit Pricing Interpretative Bulletin, No, 1 (May 14, 1971). Conn. Pub, Act
856 (July 15, 1971); Unit Pricing Regulations, Conn. Dept. of Consumer Pro-
tection Bulletin. Mp. ANN. Cope art, 83 § 21E (Supp. 1972). New York, N. Y.,
Apm. Cope ch. 64, art, 1, §§ B64-1.0-5.00 (1971); N. Y. Dept. of Consumer Affairs
Regs. §§ 1-4 (June 1, 1971), as amended (July 1, 1971). For the provisions of the
Massachusetts’. Connecticut and New York City Regulations see Appendices B, C and
D, infra, page MM.

35 The label may be attached to the item or the shelf over or under the item. Unit
Pricing Reg. § 3(a), Mass. Consumers’ Council Bulletin, No. UP-2-1971 (Jan. 6, 1972).
The label may be attached to the item, or “directly adjacent to the item, or on the
shelf on which the item is displayed.” Mb. ANN. Cope art. 83, § 21E(d) (1) (Supp:
1972). The commodity shall be signified or labeled at “the point of display.” NeW
Yorxk, N.Y., Aom. Cope ch. 64, art. 1, § B64-3.0 (1971).

36 See discussion notes 5 and 6 supra.

37 Interviews with Roy Bryant, Vice President, Sales and Merchandising, Shopping
Bag Food Stores, Inc., in El Monte, Calif., Dec. 3, 1970; _Sam. Novicoff, Grocery Mer-
chandiser and Buyer, Food Fair Stores, Inc., Pacific Division, in Los Angeles, Dec, 10,
1970; Perry Burnside, President, Buy-Fair Markets, Inc., in Covina, Calif., Dec. '17»
1970. These retailers projected the increase indicated, although all admitted to having
performed no studies on the subject. They stated that _thls expected increase was the
principal concern regarding unit pricing, should it be required by law.
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Consumer indifference where implemented.?® They suggest it would
Cause undue hardship and possibly force some operators out of busi-
ness (especially the so-called “mom and pop” stores).®® And fi-
nally, they conclude that the practice is fraught with its own in-
herent deceptions, which mislead shoppers into purchasing cheaper
Products, thus defeating its purpose of providing a way for con-
Sumers to make value comparisons and obtain the most from their
household financial resources.

Careful examination of the facts advanced in support of the
Preceding arguments will reveal that they contain misleading seeds
of truth. However, the experiences of retailers who have adopted
unit pricing, plus studies conducted on the subject, prove conclusive-
ly that the practice can achieve its objectives if intelligently and se-
1GECtively applied.

Cost or UnNiT PrICING

Studies commissioned by industry itself,* plus the experiences
feported by chains which have tested unit pricing,”® demonstrate
at the cost of unit pricing is negligible if the practice is limited
to pricing at the shelf level (by way of attaching a shelf tag at point
of sale) and does not require stamping each product with the unit

Price.®®  Additional savings to retailers may be obtained if the prac-
\

at3§ Fisher, Few Shoppers Understand U-Pricing, Supermarket News, May 17, 1971,
Thts Ms, Martha Randall, Director of Home Economics, Ralphs Grocery Company,
unist Al_lg'eles, reported that a survey of shoppers disclosed that only 20% understood
3q 2rlcing.  But see text p. mm, infra.
; Interv.xew with Bryant, supra note 37,
4, 19 Dterview with Robert Laverty, President, Thriftimart, Inc., in Los Angeles, Dec.
P’r d70' Padberg & McCullough, A Test of Unit Price Marking of Packaged Grocery
Ing ucts 14-15, November, 1970 (unpublished report by Consumer Research Institute,
a5 1425 K Street, N.W., Washington, D.C. 20005 [hereinafter cited as Padberg].
) LPa(lberg, supra note 40; see Statement of Congressman Benjamin S. Rosenthal
farni: NY) at Press Conference on Unit Pricing 2, Oct. 30, 1970 (unpublished matter
4215}16(1 by Safeway Stores, Inc.). ) ) 3
Byr tatement of Congressman Benjamin S. Rosenthal, supra note 41; interview with
gal on_Allumbaugh, Executive Vice President, Ralphs Grocery Company, in Los An-
oeLDEC._ 2, 1970; Bay Staters Wrangling Over Measures; Arizona Chain Decides to
Weer averick, Supermarket News, Mar. 1, 1971, at 12; Unit Pricing Costs Chain $3
Seee Iy for chh Store, Supermarket News, June 28, 1971, at 6; Two Bay State Chains
Lot évatlonw_zde U-Price Laws, Supermarket News, Dec. 20, 1971, at 8; Wholesaler in
pn-ci ost Unit Pricing, Supermarket News, Dec. 13, 1971, at 8; Marketing —.Z]nzt
ba g Chalks Up Some Surprises, Bus. Weex, Oct. 31, 1970 at 80; see $7.20 Divided
oy Ourteen Ounces Is What?, Forses, Apr. 1, 1970, at 55; McCullough, Oskawa Ez-
Kili Sh U-Pricing to 138 Ontario IGA Units, Supermarket News, May 17, 1971, at 14;
" i, Albertson’s N. Calif. Unit-Pricing Brings More Sales of Large Items, Private
5> Supermarket News, Aug. 9, 1971, at 8. . "
that larence Adamy, President of the National Association of Food Chains, estimates
gro o stamp each individual item with the unit price would increase the nation’s
cery bill by as much as $300 million yearly. Yes, But How Much Is It Per Pound?,
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tice is further limited to dual pricing only those commodities for
which the price per unit is helpful to consumers.** Both these tests
are satisfied by a Model Unit Pricing Act* included in the Appen-
dix to this report. (The Model Act was drafted by the author of

this article for the purpose of comparing provisions of various leg-
islative enactments and proposals on the subject of unit pricing.)

Since consumers shopping for bargains compare the price tags
placed by grocers along the shelf molding at point of sale, it would
be unproductive of any real benefit to require stamping each gro-
cery item with the unit price. Furthermore, since virtually all
supermarkets have been equipped with shelves whose edges are
slotted or otherwise designed to receive tags, and since shelf tags
are capable of being printed by electronic data processing equip-
ment (a resource directly or indirectly available to nearly all gro-
cers affected by existing and proposed unit pricing legislation*¢),
limiting the practice to shelf marking would reduce the cost of
dual pricing to retailers, and ultimately to the public. Finally, the
average supermarket expends from two to three hours weekly chang-
ing shelf tags to accommodate price changes, whereas its personnel
require from nine to twelve hours to stamp (or re-stamp) commod-
ities with their price per package.t” Since shelf labels are capable
of carrying both the unit price and price per package, no increase
in labor costs is necessitated at the store level to maintain this phase
of its pricing operation.* To require stamping each commodity
with its unit price would mean that the market operator must either
abandon pricing per package or double the man-hours expended

Bus. WeEk, Jan. 31, 1970, at 51. Adamy is then quoted as stating, “Unit pricing changes
from something very expensive to something quite nominal if only the shelving below
the individual items has to be marked.” $7.20 Divided by Fourteen Ounces Is What?,
supra note 42,

44 Interview with Allumbaugh, supra note 42,

45 For the provisions of the MopeL Unrr Pricing Acr see Appendix A, infra p.MM.

46 As of 1964, fully 85 percent of all independent supermarkets were affiliated with
independent or cooperative wholesalers and this percentage was increasing, J. HANDLER,
How 1o SeLL THE SUuPERMARKETS 19 (1966). The affiliated and chain operators ac-
counted for 91 percent of total grocery sales. Id. at 21. “Through their membership
in [voluntary wholesale affiliates or retailer-owned cooperatives], independent super-
markets obtain services similar to those provided to the chain supermarket by its
company headquarters.” Id. at 19. See MurLLER & GARDIAN, supra note 8, at 17,
117, 120-121, 168; R. MaRKIN, supra note 7, at 34-35. It is belxevgzd, for e.xample, that
all independent California supermarket operators are aﬂ'}hated with Certified Grocers
of California, Ltd., United Grocers, Ltd., or Orange Empire Stores, wholesalers provid-
ing extensive data processing services to their affiliates. Interviews with Allumbaugh,
supra note 42; Burnside, supra note 37,

47 Interviews with Bryant, Novicoff and Burnside, supra note 37; Laverty, suprd
note 40; Allumbaugh, supra note 42,

48 Interview with Allumbaugh, supra note 42.
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for commodity pricing.” If he abandons pricing per package, this
would result in inconveniences and delays at the checkout stand,
Simnce no clerk could be expected to remember the prices of all 5,000
t0 15,000 grocery items sold by the average supermarket.®

. Reference was also made earlier to limiting dual pricing to
items for which such information is helpful to consumers. A great
many items sold by markets are already packaged in even units of
Mmeasure (or divisibles or multiples of those units). For example,
an 8-ounce package of cookies requires no unit price label to in-
fo_ml the shopper of its cost per pound. A half-gallon bottle of or-

mmary household bleach similarly requires no explanation of its
Price per quart or gallon. And since uniform packaging in even
units of measure remains a desirable goal, elimination of goods
thus Packaged from the unit pricing requirement would tend to re-
Cruit retailers into the struggle to compel manufacturers to imple-
ment this practice where feasible.®

. Regarding the studies and experiences of retailers on the sub-
Ject of unit pricing, in no reported instance has the practice added
anything near the 1 to 1% percent increase predicted by some oper-
ators in their food prices. Consumer Research Institute, Inc., an
dustry-sponsored research group, was commissioned in 1970 to
iu”ey Kroger Company’s experience with unit pricing in its To-
edo, Ohio, division. The study® was conducted to gather data
‘Oncerning the cost of installing and maintaining the particular
Uit pricing systems utilized by Kroger, to study the movement
of goods among the 5,000 items unit priced in each store, and to
Measure the awareness and attitudes of consumers regarding the
Practice.# The Institute’s report of the results of this study was
Published in November, 1970. Including amortization of set-up
EOSts over two years, it was figured that unit pricing entailed
; annual expense per store ranging from $3,113.62 downward to
479.11 5 Translating these figures into costs in terms of per-
;g Intervi_ews with Bryant, supra note 37; Allumbaugh, supra note 42.
51 Interview with Bryant, supra note 37. ; .
Wo 11 - When asked if unit pricing laws were to favor uniform packages if this
i uld cause retail grocers to exert pressure on manufacturers to standardize packages
e €ven units of measurement, Mr. Bryant volunteered the observation that they would
LACOmDelled to do so. The provisions of the following should be compared: Mass. Gen.
ReWs ch. 885 §115A (1970); N. Y. City Dept. of Consumer Affairs, Truth-in-Pricing
8. § 2(c) (June 1, 1971) (set forth in Appendix B, infra p. MM); Conn. Dept. of

gon,sumer Protection, Prop. Unit Pricing Reg. § 3(d) (1972) (set forth ir} Appqndix
b, I\Z’FI{/’I-Q p. MM); MoperL Unir Pricing Act § 1(e) (set forth in Appendix A, infra

52 P 2
adb
5 74 e;g, supra note 40,

. at 3.
s 1d. at g,
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centage of sales, since the typical gross sales of all but a few super-
markets is between $1 and $4 million annually,? at the lowest end
of this range, unit pricing would represent a maximum expense
of one-fifth of one percent of sales. To stores at the highest range
of sales ($4 million annually), unit pricing would represent an op-
erating expense of no more than .075 percent of sales.

Significantly, the Kroger Company’s cost of unit pricing is the
highest reported in the industry. Other operators have been able
to accomplish dual pricing at a fraction of the above costs. For
example, Ralphs Grocery Company of Los Angeles, which had gross
sales from 63 stores of $260 million in 1970, ascertained that unit
pricing entailed a weekly expense of $35 per store while indi-
cating that the expense of programming and maintaining its unit
pricing system at the company’s data center was so negligible that
it could not be estimated.®® The $35 weekly cost to Ralphs repre-
sents an operating expense of only .044 percent of sales — not the
1 to 11/ percent projected by other operators, but less than one-half
of one-tenth of one percent!

Other companies have been able to do even better than Ralphs.
Chicago-based Jewel Food Stores estimate their cost to be under $20
per store per week.”” Benner Tea Company’s 23 Illinois, Iowa and
Missouri stores project an addtional expense of only $4 per store per
week.”® Twelve stores in Oklahoma’s Independent Grocers Alliance
report a weekly cost of $8.57 (plus an additional set-up expenditure
of $80.40 per store.)® Fox Grocery Company’s 85 Pennsylvania
stores each expend $3 per week (after investing $100 to convert to
unit pricing).

The most impressive achievement reported this far was scored
by New York’s S. M. Flickinger Company, a wholesaler serving
Buffalo retailers. Flickinger charges its customers $20 to supply
them with initial shelf labels, plus $1 per week for tags needed
to accommodate price changes.® Since Flickinger’s business con-
sists of selling goods and services to supermarket operators, the com-
pany’s achievement is perhaps the most reliable gauge of the ability
of the industry to perform dual pricing at a low cost.

55 Id. at 10; How To SELL THE. SUPERMARKETS, supra note 46, at 14,
56 Interview with Allumbaugh, supra note 42. ]
57 Marketing — Unit Pricing Chalks Up Some Surprises, supra note 42.

58 Price of Everything, (NEwsweek) June 15, 1970, at 76.

59 Dual Pricing to Twelve Oklahoma City IGA’s, Supermarket News, Feb. 1, 1971,
at 8.

60 Unit Pricing Costs Chain $3 Weekly for Each Store, supra note 42.
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Finally, more recent reports suggest that unit pricing may
Hot be costing retailers anything, on account of unanticipated
Savings accruing from the practice. A & P and Star Market Com-
Pany, both switching over to unit pricing under compulsion of Mas-
sachusetts law, have been reported as observing that the practice has
resulted in “spinoff benefits” in the form of better inventory control,
Wl}ich in some instances has “more than justified the cost of unit
bricing.”®*  Albertson’s, Inc., which has adopted unit pricing in its
Northern California, Los Angeles, Denver,.Salt Lake City and Ida-
hos2 Divisions, has also indicated that its cost of unit pricing has been
Oﬂ:sét by unexpected benefits. As a direct consequence of unit
Pricing, Albertson’s Northern California Division reports it has
¢en able to improve allocation of shelf space and eliminate costly
duplication of shelf tags by consolidating information previously
Posted on one or more tickets into one tag printed out by com-
buter.®* Alpha Beta, which shifted over to unit pricing last Sep-
tember, also expects to reduce operating costs by eliminating du-
Plicative price tags.®

CoNSUMER INDIFFERENCE

L Having scen that unit pricing is not costly, we turn now to the
Objection that the practice is not justified because too few shoppers
Pay attention to the labels in stores where they are posted.

A It is true that patrons of some markets do pay little attention
i the tags.® On the other hand, several surveys have demonstrated
Selat other m.arkets’ customers do heed the tickets and use them in
irn€Ctlng their purchases.®® One suspects that the relatively low

Pact dual pricing has made in some outlets is not a fault of the
?:%Ctlce but an indication that the operators of those stores have

ted to promote and educate the public regarding the use of labels.
thr;i suspects, fur'ther, that non-promotiqn is rooted in the hope
nae through benign ngglect., the dual price labels may ?v.el"ltually
ol P_}lasqd out of operation, and tha’g pubh(} censure or criticism for
riglilﬁatmg. thc_z pr;actlce ngl be avoided with the observation, “We
gt and it didn’t work.

61
Two Bay State Chains Seek Nationwide U-Price Laws, supra note 42.

62 .
63 U nit-Pricing at Albertson’s, Supermarket News, Aug. 16, 1971, at 8.
ilich, supra note 42,
New, Wiebach, Alpha Beta Targets September for Chain-wide Pricing, Supermarket
¢r s June 14,1971, at 8.
66 Tn.tervxew with Allumbaugh, supra note 42; Fisher, supra note 38.
ing Chrledman, supra note 26; Padberg, supra note 40, at 14; Marketing — Unit Pric-
67 Ra s Up Some Surprises, supra note 42.
alphs Vice President Byron Allumbaugh, although admitting that his company
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Ralphs Grocery Company and Alpha Beta Markets, both Cali-
fornia operators, voluntarily added unit pricing to their merchan-
dising. Ralphs did so, ostensibly, to find out if there was a genuine
public interest in the practice.®® Neither Ralphs nor Alpha Beta
have substantially promoted their customers’ awareness of unit pric-
ing. Several months after introducing the labels (to merely 1,700
items of its average outlet’s total inventory of 15,300 commodities),
Ralphs reported it had noticed no unusual trends in sales of “pri-
vate labels” (brand name goods sold under the market’s label, usu-
ally at significant reductions in the retail price).® Alpha Beta
added unit price labels with so little fanfare that several months
after the tickets appeared this writer discovered that even some
clerks employed at one if its local markets were unaware of their
existence.”

By contrast, Albertson’s two California divisions extensively
promote unit pricing. The company’s television and newspaper ad-
vertising feature a unit pricing theme. As a consequence of its
promotional efforts, Albertson’s Northern California Division has
reported significant increases in sales of private labels and other
bargain-priced goods.” Similarly, Fox Grocery Company of Penn-
sylvania stated that it experienced a substantial increase in over-
all sales after it became the first operator to dual price commodities
in Pittsburgh.™

Jewel Food Stores, testing unit pricing in all 258 of its Mid-
western outlets, discovered that 62.9 percent of its customers were
aware of unit pricing, that 45 percent use the labels one or more
times, and 29.8 percent use them regularly.”® These figures cor-
respond to the results of a six-month survey of shoppers in two Safe-
way stores dual pricing in Washington, D. C. The study™ was spon-
sored by Safeway and the National Association of Food Chains:
Thirty-eight percent of respondents in the suburban store surveye

performed no survey of shoppers, stated his opinion that there had been “enough €X;
perimentation to confirm the suspicions of retailers who didn’t think it would work-
In justification of this position, Allumbaugh stated in an interview with the authol
of this article that Safeway had discontinued unit pricing when, in fact, Safeway ha
two weeks previously expanded unit pricing from its Washington, D. C., outlets t©
256 stores in four states, Safeway later implemented the practice nationwide. Inter
view with Allumbaugh, supra note 42.

68 Id,

69 Id,

70 Friendly Hills Store, East Whittier, California.

71 Kilich, supra note 42.

12 Unit Pricing Costs Chain $3 Weekly for Each Store, supra note 42.
3 Marlketing — Unit Pricing Chalks Up Some Surprises, supra note 42.
74 Friedman, supra note 26.
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stated that they used the dual-price tags, and 25 percent of those
Polled in the inner-city store similarly reported their use.”> Most
shoppers responding affirmatively continued to use the labels be-
yond the early period of the study.”® A few months after the re-
sults of this survey were announced, Safeway instituted unit pric-
Ing on a nationwide basis.

_ Also tested in the Safeway study was the effectiveness of unit
Pricing as a means by which buyers could improve their ability to
select the lowest priced commodities. It was found that shoppers
Wwere from 2% to 7 times more likely to select the best bargains with
unit pricing than without the aid of the labels.” It was also dis-
Covered that the voluntary implementation of uniform packaging
and corresponding reduction in the number of package sizes by
Manufacturers since enactment of the Fair Packaging and Label-
g Act was of little help to consumers in making value judgments,
although some assistance was afforded in comparing the prices of
Packages of the same size. Uniform packaging ceased to be helpful
M comparing prices of packages of different sizes.™

The Consumer Research Institute study™ attempted to measure
nger Company’s patrons’ attitudes towards unit pricing. There
!t was found that 64.2 percent stated that the labels saved time, and
13.9 percent said they saved money.?’ Of the 64.2 percent respond-
ng favorably to the labels, about half stated they had not changed

fands in the 16 weeks they had observed the price tags. But one-
ifth saig they had, and the remaining 28 percent could name a
rand to which they had switched on account of the labels.®!

A survey®? of 222 women conducted last summer by the Bu-
}["fiau of Advertising of the American Newspaper Publishers Associa-
'on determined that 69 percent of those polled were aware of unit
ﬁ?elng. Forty-three percent understood the practice completely. Of
we 31 percent who had not heard of unit pricing, only 3 percent
€re unable to comprehend the practice after a brief explanation.
rty-eight percent of the women had noticed unit price tags at
€ market, and 18 percent used them. It was found that women
o :

75
b ;g at 3,
o
Id. at 4,
B Id a5,
T E’dadberg, supra note 40,
8 37 at 14,

82 o
1974 ?:‘. o/iao of Women in Study Aware of Unit Pricing, Supermarket News, July 19,
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spending in excess of $11 were more likely to use the labels than
those spending less.

Although the preceding surveys do not support the claim that
supermarket customers are indifferent to unit pricing, they do re-
veal that the majority of shoppers do not utilize the price labels.
This fact can be read to mean that market operators, government
and others concerned with advancing consumer interests have a
large task ahead of them to re-educate the public concerning the use-
fulness of unit pricing as a means of conserving household finan-
cial resources. Remembering that unit pricing has been virtually
absent from the marketplace for nearly two generations — since the
disappearance of bulk merchandising — it is not surprising to find
that only a minority of consumers (albeit a large minority) take
advantage of the practice once it reappears. It must also be stressed
that the surveys discussed above were conducted mere weeks or
months after the practice was re-introduced by certain retailers.
But even despite this circumstance, the studies demonstrate rather
remarkably just how many consumers recognize the inadequacy of
price per package as an aid to economizing on food purchases.
Otherwise, why would any shoppers use the unit price labels at all?

Unit Pricing UNFAIR
10 SomME GROCERS?

As was discussed above, it is possible to dual price at a negli-
gible cost — and, possibly, at no cost whatsoever.

The fact that unit pricing is inexpensive can be attrlbuted
to the widespread use of computer technology by supcrmarkets
When Ralphs Grocery Company begran dual pricing, it simply pro-
grammed its electronic data processing equlpment to combine prlCe
and inventory information already stored in its computer files.®
Although Ralphs initially utilized the services of a private printer
to prepare the shelf labels, the company decided to re-program it
computer to print out the shelf labels in order to further reduce
its costs. The regular weekly posting of the labels themselves rep-
resented no additional cost to Ralphs since the new unit price
tickets were substituted for shelf tags used formerly. Alpha Betd
was able to avoid Ralphs’ initial cost of converting over to unit
pricing by adding the new labels over a period of months; that i5:

83 Igterview with Allumbaugh, supra note 42,
84 Id.
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substituting the shelf tags as commodity prices changed rather than
all at one time.®

It is scarcely to be imagined that a market chain of any size
does not own or lease electronic data processing equipment in this
age of computer technology. Independent and small chain opera-
tors are another matter. Not owning or leasing computers, these
Operators are served by independent or cooperative wholesalers who
do utilize such equipment.®® For example, Southern California’s in-
dependent markets are provided reports of inventory movement
based on orders placed with their wholesalers.®” These reports are
utilized to determine allotments of shelf space, whether seasonal
Commodities are to be continued or discontinued, and so forth.®
Transactions between the wholesalers and independents are almost
entirely dependent upon electronic data processing facilities.® It
takes no imagination to recognize that the wholesalers are capable
of furnishing the dual price labels as an additional service to their
Customers or members. As a matter of fact, small chains required
by Massachusetts’ law to unit price were able to do so by this
Mmethod.*

. Although it might be thought that operators leasing or own-
Mg their own equipment would enjoy a competitive edge over re-
tailers dependent upon others for labels, the Consumer Research
Nstitute determined that this is not the case. The Institute found

at the cost of unit pricing is dependent upon another and alto-
8ether different factor. As was discussed previously, the Institute
Yeported that the yearly cost to install and maintain unit pricing
had 4 probable range of from $2,479.11 to $3,113.62 (based on
Toger Company’s system of dual pricing).”* The report noted
that the principal factor affecting costs is the number of stores
*rved by the computer furnishing the labels, regardless of whether
the computer is owned or leased by the chain operator or by a
Wholesaler serving independents.”” Thus, the highest cost quoted
epresents the expense to an operator served by a wholesaler fur-
\

85

1970 Many Retailers With Dual Pricing, Open Dating, Supermarket News, Nov. 30,

> at 12; Zwiebach, supra note 64.

Interv;'ews with Burnside and Novicoff, supra note 37; Allumbaugh, supra note 42.
88 Igterwews with Burnside and Novicoff, supra note 37.
89 Id'

ats(()) Calkins, Wholesalers Color Dual Pricing Costly, Supermarket News, Dec. 7, 1970,

3 26 (criticizing the Massachusetts dual pricing law for de-emphasizing price per pack-
gg n general merchandising).

9 adberg, supra note 40, at 8.

Id. at 8, 0,
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nishing labels to 20 stores, or the cost per store in a chain of 20
stores owned by one company.”® The lowest figure represents the
expense per market in a 90-store distribution system.” Recall, how-
ever, that Kroger’s costs were the highest reported, and that one
New York wholesaler has offered to furnish his customers with unit
price tags at a cost of $1 per week (plus a one-time charge of $20
for the initial labels).%

The familiar neighborhood grocery (‘“mom and pop’) stores
and intermediate-sized “superettes,” as distinguished from super-
markets, require special consideration. To require operators of
these small outlets to unit price would be as expensive as it would
be unproductive of any real benefit to consumers. Since these stores
offer a limited variety of commodities, and few package sizes within
each commodity grouping, one suspects that few shoppers have
much difficulty selecting the least expensive among goods offered.
Furthermore, shoppers do business in these establishments knowing
the prices to be much higher than in nearby supermarkets.”® Con-
sumers usually patronize these small stores because they are more
conveniently located for the one- or two-purchase shopping trip, or
because they offer special items not to be found at supermarkets
(such as ethnic foods), or because they are open for business at
hours when the supermarkets’ doors are closed.”” Finally, since
neighborhood grocery stores are least likely to have access to com-
puter facilities, unit pricing would require some additional manual
labor to prepare the dual price tags. This expense need not be nec-
essarily exorbitant, owing to the very fact that these stores carry s0
few items. It might also be expected that price conversion tables
would be published so that manual calculations could be avoided,
but is the expense, however little, really justified?

The unit pricing laws of Maryland,’ Connecticut,” Massachu-
setts'® and the City of New York!®! took note of the neighborhood

93 Id. at 8.

94 14,

95 Wholesaler in Low-Cost Unit Pricing, supra note 42.

96 Shaw, Mom-Pop Stores Appeal in Ethnic Neighborhoods, Los Angeles Times, Dec
27,719I7dO, § B, at 1, 3.

9

98 Mp. Ann. Cope art. 83, §21E (Supp. 1972). %

99 Conn. Pub. Act 856 (July 15, 1971); Conn. Dept. of Consumer Protectio™
Unit Pricing Regulations (1972). For the provisions of the Connecticut regulations $¢
Appendix C, infra p. MM. :

100 Mass. Gen, Laws ch. 885, §115A (1970); Unit Pricing Regulations, Mass. CO“I'
sumers’ Council Bulletin, No. UP-1-1971 (Mar. 9, 1971), as amended by No. UP-2_-197
(Jan. 6, 1972). For the provisions of the Massachusetts regulations see Appendix *7
infra p. MM, .

101 New Yorx, N.Y., Aom. Cope ch, 64, art, 1, §§ B 64-1,0 - 5.0 (1971); N.Y, Gity
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grocery stores and attempted to relieve them of the dual pricing
burden, Maryland exempts stores owned by “one owner” (presum-
ably corporations would qualify as “‘one owner”), so long as no
more than 10 outlets are owned by the “same company” (but only
those outlets doing less than $750,000 business yearly are exempted)
and the company does under $30 million business annually.’’® Con-
necticut’s regulations exempt “owner operated single retail stores,”
whether doing business as a sole proprietorship or partnership, or in
Corporate form.!%® Massachusetts relieves every “retail establish-
Ment operated by a person as his sole place of business. . . "% New
ork City’s ordinance requires stores to unit price only if they do
$250,000 or more business yearly (or if they are affiliated with
other stores doing aggregate business in excess of $250,000).1%

Legislation submitted to Congress would exempt persons “who,
use of few employees or other factors, would be seriously bur-

ened . | 106 o “whoge total gross sales do not exceed $250,000 per
annum, , 107

beca

f The Model Unit Pricing Act!® ignores the dollar volume or
o'm of ownership of the enterprise, but focuses attention instead
on the underlying causes creating the need for unit pricing. If the
Fl'Oblem facing the consumer is one of selecting the most econom-
cal Purchases from among a great many products offered for sale
Stz Situation which does not exist in .the neigh}jorhood grocery
Co:l?s)z then only those places of business offering a large and
using array of articles should be required to unit price. Thus,
the model legislation proposes that establishments offering more
an a stated number of commodities — 2,500 food items'®® —
\_ »
Dept,

(Julir of Consumer Affairs, Truth-in-Pricing Regulations (June 1, 1971), as amended

1, 1971). For the provisions of the New York City ordinance and regulations
*¢¢ Appendix B, infra p. MI\BI 4 ¥

\

102 npp A W,
10 - ANN. Cope art. 83, § 21E(b) (1) (i)(ii)(iv) (Supp. 1972).

the srcf%n_n. Dept. of Consumer Protection, Prop. Unit Pricing Reg. § 2(b) (1972). For
log 2visions of this regulation see Appendix C, infra p. MM.

(VTR LY Pricing Reg. § 2(e), Mass. Consumers’ Council Bulletin, No. UP-1-1971
105 9, 1971). For the provisions of this regulation see Appendix D, infra p. MM.
of thig LW York, N.Y., Aom. Cope ch. 64, art, 1, § B-64-3.0 (1971). For the provisions

106 Sor Inance see Appendix B, infra p- MM
07 ¢ 928 § 3, 92d Cong. 1st Sess. (1971).
10g 3 868 § 9, FLR. 4425 § 2, and HLR, 5039 § 92d Cong., 1st Sess, (1971).
My “OF the provisions of the Mober. Untr PricinG Acr see Appendix A, infra p.

108 Market B

65
lieyeg cent of it
e ¢

asket, a California subsidiary of Kroger Company, Ohio, reports that
s inventory consists of food items. This ratio of food to non-food is be-
= 10 be typical. Therefore, markets stocking slightly in excess of 4,000 items would
™Mpelled under the Model Act to unit price. Since all but a few supermarkets
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should be compelled to post the price tags. This approach avoids
certain difficulties apparent in the preceding statutory schemes.
Under the former acts, must a department store selling some im-
ported foods unit price those commodities? What are the conse-
quences to the marginally profitable neighborhood outlet doing a
high dollar volume of business? Under the Model act neither of
enterprises would be required to add dual pricing labels.

New DecepTions To SuPPLANT THE OLD?

The strongest argument against unit pricing is the fact that, to
some degree, dual pricing contains within it the seed of a new and
subtler form of deception, capable, in some cases, of supplanting
familiar ones.

By way of example, when a shopper chooses a can of water-
packed corn over one which is vacuum-packed, relying on the fact
that the price per package of the former is less than the price of
the latter she selects a commodity which yields less food value per
ounce than one she rejects.’'® This is so because the net contents
shown on the label of the water-packed corn includes the weight of
the water. Since both these products appear side by side in a super-
market, unit pricing these goods would tend to even further mislead
her into selecting the cheaper water-packed product, despite the
fact that the more expensive vacuum-packed product might be the
better bargain. Certain brands of liquid detergents have higher
concentrations of suspended solids (the active ingredients) than
other less expensive brands, just as some paper towels are of superior
quality,'! and so forth.

In other words, dual pricing informs the shopper what she 18

stock in excess of 5,000 items, the Act would reach those outlets in which consumers
are confronted by the problem discussed in the text. See the discussion at p.

supra.
Alternatively, the following statutory language would distinguish those grocery
stores which should be required to unit price (supermarkets) from those which should
not (neighborhood stores and “superettes”): “The unit prices of all canned, bottled an
packaged commodities described in this (act) shall be displayed by merchants in places
of business containing 3,500 or more square feet of floor area accessible to the publi®
but only in such places of business which offer commodities for sale at retail to the
public, fifty (50) percent or more of which commodities consist of food items.”” Thi$
language would capture the supermarkets, the smallest of which contain an average ©
3,722 square feet of floor area, and exempt the “superettes,” the largest of which hous®
an average of 3,159 square feet of area open to the public. R. MarkiIN, supra note /1
at 22-23. The suggested alternative statutory language should be compared with the
Moper Unrir Pricing Act § 1, which is set forth in Appendix A, infra p. MM.

" 110 Padberg, supra note 40, at 14-15.
111 Interview with Laverty, supra note 40,
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Paying per pound or pint, but it tells her nothing about what that
bound or pint contains. Conceivably, unit pricing could be used by
less than scrupulous manufacturers to deceive customers in ways not
?‘Ommonly practiced today. Mentioned earlier was the device of

packaging to price” — the practice of reducing the contents of a
backage while retaining the same price.’?" One can easily foresee
that some processors might be tempted to ““formulate to price,” that
1S, to reduce the properties of his product while retaining the same
Price per unit.

Although the preceding argument weighs against unit pricing,
the following observations are in order. First, even if the manu-
facturer does get away with “formulating to price,” the shopper
would still be able to use the dual price tags to determine which
Of.that manufacturer’s various package sizes yields the best bar-
gain.  One of the most commonly accepted myths of the market-
Pl&}C‘e is the fable that bigger packages are invariably better bar-
gains.  One has only to compare unit prices in markets where tags
are available to discover that all too often goods sold in a smaller
31ze are priced lower per pound or pint than the same brand offered
M a larger size.™® This is frequently the case because manufac-
turers mount special promotions of “popular” sizes, discounting the
VVhOle.sale price to stimulate sales of the brand label.!** Secondly,
ven 1if processors toy with the quality of their product — an un-
‘ertain gamble in any event — the housewife is better off with unit
Pricing information than without it. The unit price affords her the

St opportunity to recognize sharp reductions in commodity prices
c:;mg manufacturers’ special promotions. The practice also en-
& f_ages, rather than discourages, improved buying habits by stim-
; IZ ing value. awareness. Although a shopper might tend to select
oy Owest priced cor_nmodlty.on the basis of the unit price informa-

4} 1{3 ls_probably just as hkgly th'at the shoppe.r .vvho does base
5 asie ection on such mfo%'matlon. will be more cn‘u(:,al of her pur-
Satists Thus, if h.er experience with the cheapgst article proves un-
price?lCtory., nothing prevents her from selecting the next lowest

s article on her. next s.hopplng trip, and so on, uqtll shp has

ed that commodity which performs best to her satisfaction at

e least cost.

1\
1
11§ See the discussion at p. MM.
the 1ow§§t note 2, supra. From the example of laundry cleansers, it was observed that
1 oung, priced commodity was Imperial detergent in the package containing 3 pounds
Containay. T‘i commodity next lowest in price was Imperial detergent in the 20-pound
Perial doe e shopper would have saved 24 cents if she purchased 20 pounds of Im-
T rgent in the small containers rather than in the large one.
erviews with Novicoff, supra note 37; Laverty, supra note 40.
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Ideally, the problem of comparing products of different qual-
ity would best be solved by congressional legislation requiring man-
ufacturers to grade their products according to established govern-
ment standards'!’® — just as meats, poultry products and dairy items
are graded. The Maryland and Model Acts provide an alternative,
although admittedly a less satisfactory solution. The Acts contain
an exemption feature'® which would permit the retail seller to re-
frain from dual pricing a stated percentage of his inventory. The
retailer can thus use this exemption to avoid dual pricing articles
when his judgment informs him that to do so might mislead con-
sumers into making inaccurate value judgments on the basis of the
unit price labels. Since it is presumed that the grocer is in a better
position than the consumer to know which products are so inferior
that their low prices are more indicative of a fraud than a bargain,
the exemption would make it possible for the retailer to do a public
service by withholding the unit price information concerning those
articles. Furthermore, since it is the grocery industry which has
suggested that extreme quality differences among some products ar-
gues against unit pricing legislation, the argument is robbed of
much of its persuasiveness when the particular unit pricing law en-
acted would allow the retail food industry to overcome the difficulty.

Unit Pricing Laws — A Discussion
oF LeGISLATIVE ProrosaLs aAND ENAcTMENTS

To gain some understanding and appreciation of grocers’ rea-
sons for opposing unit pricing laws, this writer interviewed the pres-
idents or vice presidents of four supermarket chains, and the legal
counsel and chief grocery merchandiser of one other, during De-
cember, 1970.1'" Four of the principal reasons why these business-
men personally opposed laws requiring them to unit price are set
forth and discussed in earlier sections of this report. Although the
studies and experiences of grocers who have implemented the prac-
tice since the interviews were conducted clearly establish that those
objections are largely groundless, other fears cited by the market
executives to whom this writer spoke appear to have been borne out
in the laws enacted or proposed. Mr. Robert Laverty, President of
Thriftimart, Inc., expressed the concern that operators with stores

115 Interview with Laverty, supra note 40.

116 Moper, Unir Pricine Act § 1(f). The provisisons of this act are set forth in Ap-
pendix A, infra p. MM; cf. Mp. AnN. CopE art. 83, § 21E (c) (2) (ii) (Supp. 1972).

117 Interviews with Bryant, Novicoff and Burnside, supra note 37; Laverty, supra noté
40; Allumbaugh, supre note 42. Novicoff was interviewed along with Eugene
Kramer, Counsel, Food Fair Stores, Inc., Pacific Division.
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In more than one state would be prejudiced by conflicting provisions
Contained in the laws enacted by each state. Mr. Byron Allum-
bﬂugh, Executive Vice President of Ralphs stores, remarked that the
draftsmen of such laws, not being grocers, would legislate too
broadly, with the result that many products inappropriate for unit
Pricing would be required to be tagged at a tremendous inconven-
lence, if not expense, to the industry.

ConrricT oF Laws

Conflicting laws are an understandable, and too often justifi-
able, cause of vexation and concern to persons doing interstate busi-
ness. And so it is with unit pricing.

Differences have already appeared among the few laws and
regulations enacted. Others appear in measures which have been
Proposed. Where provisions of the various laws are contradictory,
the resulting confusion and expense become all too plain. For ex-
ample, New York City requires that products packaged and sold by
Count (such as toothpicks, facial tissues, and so forth) be priced per
509 count,'’® whereas Connecticut, Massachusetts and Maryland re-
quire them to be priced per 100 count.’* While New York, Con-
Necticut and Massachusetts provide that packaged goods measured

Y area (such as rolls of aluminum foil) be sold per 50 square feet,'?

aryland insists that they be priced per 100 square feet.’?! Mass-
achusetts allows retailers to price liquids per pint, quart or gal-
;2 Connecticut states that some liquids shall be sold by quart
While others shall be priced per pint;* Maryland allows no other
t}}an the quart measure;'* and New York requires that either the
Pint or the quart, but not both, shall be used.!?’

Although no one would seriously argue that Congress lacks
\

19;18 N. Y. City Dept. of Consumer Affairs. Truth-in-Pricing Reg. 3(a) (ii) (June 1,
B 1.32)” as aﬁf\/r[lded (July 1, 1971). For the provisions of this regulation, see Appendix
t ra p. .

Dis s Conn. Dept. of Consumer Protection Pricing Reg. § 5(d) (1967); Unit
Mrlcmg Reg. 4(d), Mass. Consumers’ Council Bulletin, No. UP-2-1971 (Jan. 6, 1972);
13NN, Copr art. 83, § 21E(a) (Supp. 1972). it .Y .
i Conn. Dept. of Consumer Protection, Prop. Unit Pricing Reg. 5(c) (1972); Unit
;g’ln&’ Reg. § 4(c), Mass. Consumer’s Bulletin, No, UP-1-1971 (Mar. 9, 1971).

125 V0. ANN. Copk: art. 83 § 21E(a) (Supp. 1972). i
(M Unit Pricing Reg. § 4 (b), Mass. Consumers’ Council Bulletin, No. UP-1-1971
128" 9, 1971). See Appendix D, infra p. MM. )
A Conn. Dept. of Consumer Protection, Unit Pricing Reg. § 6 (1972). See
Dlgindm C, infra p. MM.
125 D ANn, Copr art, 83, § 21E(a) (Supp. 1972). -
1, 19 N.Y. City Dept. of Consumer Affairs, Truth-in-Pricing Reg. § 3(b) (iii) (June
1 1971). See Appendix B, infra p. MM,
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power under the Commerce!'?® and Supremacy'’ Clauses of the
United States Constitution to establish uniformity among the states’
unit pricing laws, either by pre-empting the field or by establishing
limits within which each state might legislate, the several bills
pending before the national legislature deal only inferentially with
this problem, while others ignore it completely. Bills introduced by
Senator Nelson and Congressmen Corman and Rosenthal to amend
the Fair Packaging and Labeling Act would exempt retail outlets
doing business in states which have enacted mandatory unit pricing
laws ‘“‘comparable in scope and comprehensiveness’!?® to the fed-
eral laws, thus implying that the states would have the authority
to legislate such laws within some vaguely defined limits. Meas-
ures proposed by Senator Pearson,'* Congressmen Ryan'®® and Po-
dell,’®* and Congresswoman Grasso'*? would simply defer the ques-
tion of the states’ right to enact unit pricing laws to Section 1461
of that act, which declares that Congress intends “to supersede any
and all laws . . . insofar as they may now or hereafter provide for
the labeling of the net quantity of contents of the package . . .
which are less stringent than, or require information different
from,” the disclosures required by the act.!®® (Emphasis furnished.)
Arguably, the Section 1461 prohibition might be construed by the
states as having no bearing on the question of the contents of a
label placed upon the skelf and not upon the package.’® In any
event, irrespective of the outcome should the matter ever be made
the subject of a lawsuit, the unit pricing bills should be amended
to deal frankly with the subject so that the states,”®” and federal en-
forcement officers, might have some clearer guidance on the matter-

126 T.S. Cowsr. art. I, § 8.

127 U.S. Const- art. VI.

128 S. 868, 92d Cong., 1st Sess. § 2 (1971); H.R. 5939, 92d Cong., 1st Sess. § 2 (1971);
H.R. 4425, 92d Cong., 1st Sess. § 2 (1971).

129 S, 928, 92d Cong., 1st Sess. (1971).

180 HL.R. 1572, 92d Cong., 1st Sess. (1971).

131 H.R. 990, 92d Cong., 1st Sess. (1971).

132 H.R. 6776, 92d Cong., 1st Sess. (1971).

133 15 U.S.C. § 1461 (1970).

134 This construction finds support in Ocean Products, Inc. v. Leth, 292 F. Supp. 615,
618 (D., Ore. 1968), where the court, after reciting the section, ruled that Congres$
merely intended to supersede state ‘“net contents” regulations pertaining to labeling
appearing on the package, By necessary implication, if Congress chooses to requir€
only that the dual price information appear on the package itself, the states would be
free to regulate shelf pricing. !

135 Eyen if Congress chooses not to deal with the problem, the states having unif
pricing laws may overcome the conflicts in their laws on their own initiative, The
Massachusetts Consumers’ Council and the University of Massachusetts Cooperative EX-
tension Service jointly sponsored a Northeastern Conference on Unit Pricing held Marc!
13-14, 1972, at Ambherst. Participating in the conference were Massachusetts, Connect!
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Unritr Pricine WHERE Not NEEDED?

Assuming arguendo that Congress resolves the contlicts prob-
lem, there still remains the troublesome question of how much of
an umbrella should a unit pricing law provide. Should supermar-
kets’ entire inventories be covered, or are exceptions to be made as to
Particular commodities or groups of commodities? Obviously, many
goods are sold by modern supermarkets which do not lend them-
selves to unit pricing, as for example, clothing, hardware and other
?Orr}modities of a similar nature. But there are other items which
Mvite disagreement as to their suitability — or the lack thereof —
or dual pricing. One might include cosmetics in this category
(Whgre brand name preferences might, or might not, be the ex-
clusive consideration of consumers choosing between articles avail-
able at their supermarket). Arguments can be made for and against
Including prepared frozen foods within the reach of a unit pricing

aw. In favor of dual pricing such items is the observation that
fOOd_iS food, and if consumers knew precisely how much more ex-
Pensive it is to buy the prepared commodity than it is to buy the
ngredients separately, they might be encouraged to forego the con-
Venl?nce and prepare the particular item themselves. Equally per-
SUasive is the fact that it 7s the convenience which consumers pur-
€hase. And can there be any doubt that even the least knowledge-
able shopper is aware that prepared foods cost considerably more
an the component ingredients if purchased separately?

tn The Connecticut, Massachusetts and New York City legisla-
enxx;es chose to enact laws of general purpose and leave it to their

orcement agencies to promulgate the regulations which govern
% = detal.ls of the unit pricing requirement. The regulations de-
cribe with particularity the commodites to be tagged by grocers.
z 1:FS,”labels must be provided for “peanut butter,'*® baby foods,"
Oltee” and so forth. In contrast, the Maryland and Model Acts

c
cht{sigdarﬂand and the City of New York. The purpose of the conference was to
Prop, °f ways in which these jurisdictions (and other northeastern political entities
ine 28Ng to adopt unit pricing laws) could achieve uniformity among their unit pric-
cil Pr_e(lmrements. Northeastern Conference on Unit Pricing, Mass. Consumers’ Coun-
ress Release (Jan. 18, 1972). y
18
135 Conn. Dept. of Consumer Protection, Unit Pricing Reg. § 6(a), (1972); N.Y.
City gonn, Dept. of Consumer Protection, Unit Pricing Reg. § 6(a), (1972); N.Y.
PriCin ept. of Consumer Affairs, Truth-in-Pricing Reg. § 4(e) (June 1, 1971); Unit
1971)g Reg. § 5(b), Mass, Consumers’ Council Bulletin, No. UP-1-1971 (Mar. 9,

1
Citys gonn, Dept. of Consumer Protection, Unit Pricing Reg. § 6(a) (1972); N.Y.
Prici,, - 6Pt of Consumer Affairs, Truth-in-Pricing Reg, § 4(k) (June 1, 1971); Unit
19711;13 Reg. § 5(a), Mass. Consumers’ Council Bulletin, No. UP-1-1971 (Mar. 9,
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describe the classes of consumer goods which retailers must label,
as for example, “packaged foods,”'* before going on to list excep-
tions for certain subclasses of commodities (“‘prepackaged food con-
taining separately identifiable items segregated by physical division
within the package,”'*® such as the ubiquitous TV dinner). Both
the Maryland and Model Acts provide an additional exception for
10 percent of the retailer’s otherwise non-exempt inventory!*! and
leave it entirely within the grocers’ discretion to choose the articles
which shall be excepted from the law.

The advantages of enumerating the articles to be labeled can
be summarized as follows. First, the laws of Connecticut, Massa-
chusetts and New York City operate uniformly. All stores within
each state’s borders must dual price the same items. Secondly,
since the regulations leave no doubt as to which items shall be
tagged, they are more easily enforceable, since the enforcement of-
ficer need only to go to the section of the supermarket where the
article is found to determine whether the operator is in compliance
with the law. Finally, because both businessmen and consumers
are heard by the regulating agencies which adopt the regulations,
a balance is struck between what the public seeks and what the in-
dustry claims it can practically deliver. Grocers can hardly com-
plain that the commodities designated for unit pricing are selected
arbitrarily or without consideration of the industry’s point of view
as to the practicability of including or excluding certain items.

Advantages of the Maryland-Model Act scheme can be divided
into two general categories. First, by allowing retailers to use their
discretion to withhold the unit price information from some items
within broadly stated categories of goods, a means is afforded where-
by deceptions can be avoided in the case of distinctly inferior prod-
ucts whose low unit prices are not indicative of their real value.'
Secondly, some items probably should not be dual priced because
the expense may not be justified for one or more of a variety 0
reasons. For example, New York, Connecticut and Massachusetts

139 Moper Uwir Pricine Acr § 1(d). See Appendix A, infra p. MM. Maryland
requires the pricing of any “consumer commodity.” Mp. ANN. Cope art. 83, § 21E(c)
(Supp. 1972). A “consumer commodity” is defined as “any food, drug, cosmetic, oF
other article, product or commodity of any kind or class which is” consumed or used
for personal use and which is not a durable item. Id. § 21E(a) (1) (2).

140 Mp. AnnN. Cope art. 83, §21E(b)(2) (Supp. 1972); MopeL Unir_Pricing ACT
§ 1(e). For the provisions of the Model Act see Appendix A, infra p. MM.

141 The exemption is 30 percent during 1972. Mbp. ANN. Cope art. 83, § 21E (c)
(2) (i) (Supp. 1972) Ten percent of sales of inventory are exempted after Jan. 1, 1973
1d. § 21E(c) (2) (ii). Moper Unir Pricine Acr § 1(f). See Appendix A, infra p. MM:

142 See discussion p. MM supra.
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require that baby foods be labeled.!** Baby foods are commonly
sold in two sizes: the strained size for young infants and the junior
size for older children. The strained size, exclusive of meats, is so}d
I two weights: 414 and 43/ ounces. The number of foods z.ivall-
able in this size is nearly equally divided between the two weights.
In the junior size, a one-fourth ounce difference in weight repre-
Sents only about 3 percent difference in price per pound. In the
Strained size, the difference is approximately 6 percent. From the
grocer’s viewpoint, dual pricing the junior size baby foods may not
be very beneficial; other factors probably being far more important
o consumers of this commodity than the price per pound (for ex-
ample, taste preferences of the child, dietary considerations of the
Parent, brand name and price package!#4). Since the Maryland
and Model Acts would allow the grocer to exempt 10 percent of in-
Ventory otherwise required to be dual priced, it would be possible
for the retailer to avoid the expense of unit pricing one size of arti-
cles where the number of sizes he carries is rather limited. Fur-
érmore, the grocer is permitted to exclude particular articles for
Which there are no equivalent, as for example, some rare and exotic
Imported delicacy, where the unit price is all but meaningless.

In short, although the executives to whom this writer spoke
Were nearly unanimous in conceding that unit pricing could be
eneficial to consumers, they believed it would be in the public’s
Nterest for grocers to retain some discretion in the final selection
9T rejection of articles to be labeled.

It is probably true that the differences between the two regu-
Y schemes thus far placed into practice are more apparent than
; Certainly, retailers are not unduly prejudiced because a few
tems must be unit priced which grocers themselves might not other-
Wise label. Concerning potential difficulties with enforcement of
the dual pricing plan under the Maryland statute, it is submitted
2t no rea] obstacle is presented. Since inventory records are avail-
€ at all retail outlets,”® it would be a simple matter to as-
sertain from such records whether the grocer is in compliance with
e law, Finally, if Connecticut, Massachusetts and New York law
€8 not provide a means of overcoming the problems of extreme
\
o Conn. Dept. of Consumer Protection, Unit Pricing Reg. § 6(a) (1972); N.Y.

Ci Y
Plrti}éi Dept. of Consumer Affairs, Truth-in-Pricing Reg. § 4(e) (June 1, 1971); Unit
144113 Reg. § 5(b), Mass, Consumers’ Council Bulletin, No, UP-1-1971 (Mar. 9, 1971).

bay h hese factors were suggested in interviews with Laverty, supra note 40; Allum-
1 4g5 » SUpra note 42,

Dterviews with Allumbaugh, supre note 42; Novicoff, supra note 37.

lator
Teal,



124 royoLa Consumer Protection JOURNAL [Vol. 1:95

quality differences existing among products to be unit priced, there
is no assurance under the Maryland and Model Act plan that re-
tailers will utilize the exemption for this purpose.

In any event, either of the statutory plans thus far adopted by
the states is preferable to the approach taken in the legislation now
pending before the Congress. The bills awaiting approval of the
Senate and House Commerce Committees would require the unit
pricing of all packaged consumer commodities.*®

CoNCLUSION

There has been sufficient experimentation with dual pricing to
determine that it works, that it is practical, and that it effectively
cements together the pounds, pints and other standard units of meas-
urement fragmented over the years by the unchecked proliferation
of package sizes,

If caveat emptor were still the paramount law of the market-
place, reluctance to legislate unit pricing laws might be justified.
But the notion that enterprise ought to be fully sheltered has long
been discredited. Our legal institutions have progressed from a
policy given birth in MacPherson v. Buick Motor Co.™" to matura-
tion in the Truth-in-Lending"® and Truth-in-Packaging*® Act. The
social policy underlying the expansion of law into the area of con-
sumer protection recognizes that shoddy workmanship and decep-
tive or misleading practices are deserving of no more legal protec-
tion than negligence or blatant fraud in the manufacture or sale of
goods. Lawmakers have come to recognize that free enterprise is
neither harmed nor unduly burdened by laws requiring manufac-
turers and merchants to bear liability for defects in their products
or to fully and truthfully inform the public concerning those prod-
ucts. Competition is not discouraged merely because the public is
made aware that one brand of goods is inferior or costs more than
another brand. On the contrary, a discerning public is more likely
to recognize manufacturing and merchandising competence with
the very pecuniary reward which is the basis of a free enterprise
system. Excellence in the production of goods — and the market-
ing of commodities at the least cost to the public — have always$
been the ideal of a capitalistic or any other economic system. Truth-
in-pricing — or dual pricing — is consistent with those goals.

—WiLLiaM A. STEPHENS

146 S, 868, 928 and H. R. 990, 1572, 4425, 5939, 6776, 92d Cong., 1st Sess. (1971).
147 217 N.Y. 382, 111 N.E. 1050 (1916).

148 15 U.S.C. §§ 1601-77 (1970),

149 15 U.S.C. §§ 1451-61 (1970).
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APPENDICES

Appendix A

MODEL UNIT PRICING ACT.

. Secti_on 1. The unit prices of all canned, bottled and packaged commodi-
ties descn_l)ed in this section shall be displayed by merchants in places of busi-
niess offering more than 2,500 food items for sale at retail to the public.

(a) An item means a commodity, or commodities, distinguished from other
commodities on account of weight, volume, area or numerical count; manu-
iaCturer, processor or distributor; trade name or species; or ingredients, rec-
Pe or formula; except that, for the purpose of determining whether the mer-
chant is offering 2,500 food items for sale, fresh produce, meat and dairy
Products shall not be distinguished on account of weight or volume.

(b) Unit price means the retail price per ounce, pound, pint, quart, gal-
on, 50 square feet, 100 square feet, 500 square feet, 50 count, 100 count or
0 count for which each item is offered for sale.

1

il (1) The unit measurement used to price each item shall be utilized for
o Cgmparable or similar commodities required under this section to be unit
ice

.

. (2) The unit price displayed shall be raised to the nearest one cent or
Ne-tenth of one cent.

type (c) Di§])lay as used in this section means exhibiting the price per unit in

M ten points or larger in size along the edge of the shelf or case on which

3 'llr: which each item is offered for sale. The unit price shall be kept visible,

ogtl le, and unobstructed to public view. The unit price displayed shall state
the price and the unit to which it refers.

inc] Eld) Commodit.ies for which unit prices are required to be displayed shall

WOOl(ll ¢ and be limited to canned, bottled and packaged foods; paper, plastic,

ang and metal products packftged in counts of ten or more; paper, plastic,

Sona]metal products packaged in rolls; canned, bottled, and pa.ckaged per-

iShin . domestic, household, and laund.ry cleansing, ﬁnishing, waxing and pql-

cOthg products; and drug and first aid products sold by liquid volume or in
S of ten or more.

Inod'('e) Excepted from the unit pricing requirements of.thi.s section are com-
lties whose net weight is expressly stated on the principal package label
DOUE?JHEI as one-fifth pound,. one-quarter pound (or four glxnces), one-third
myly; ’l one-half pound (or eight punces), one pound (or sixteen ounqes), or
only ]?fes of one pound (but such items shall be excepted from the requirement
meaSul the merchant prices all comparable or similar items per the pound
lon. "Yement) ; liquids sold by pint, quart, half-gallon, or multiples of one gal-
tip]ésgoods packaged in counts of ten, tw?nty-ﬁvc, fifty, one hundred, or mul-
one of one hundred; products offered in rolls of ten, twenty-five, fifty, or
gOods.llndred fe.et., or multiples of one hundred feet; fresh produce; durable
fooq, ’ commodities offered for sale for ten cents or less; and frozen prepared
g ph}’Slcally separated within their containers.
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(f) The merchant may also except from the requirements of this section
ten percent of the items otherwise required to be unit priced under subsec-

tion (d).

(g) The violation of any provision of this section is a misdemeanor pun-
ishable by a fine of not less than twenty-five dollars ($25) nor more than five
hundred dollars ($500), or by imprisonment in the county jail for not exceed-
ing six months, or by both fine and imprisonment.

Appendix B

1. — CITY OF NEW YORK
ADMINISTRATIVE CODE

CHAPTER 64, ARTICLE 1
SECTIONS B64-1.0 TO B-64-5.0

B64-1.0 Definitions — (a) “Consumer commodity” shall be defined as any
article, product or commodity of any kind or class produced, distributed or of-
fered for retail sale for consumption by individuals, or for use by individuals
for purposes of personal care or in the performance of services rendered within
the household, and which is consumed or expended in the course of such use-
For the purposes of this article, drugs, medicines and cosmetics shall not be
considered commodities.

(b) “Price per measure” shall be defined as the retail price of a consumer
commodity expressed in terms of the retail price of such commodity per such
unit of weight, standard measure or standard number of units as the commis-
sioner of consumer affairs shall designate by regulation.

B64-2.0 Display of total selling price — All consumer commodities solds
exposed for sale or offered for sale at retail shall be plainly marked by a stamp:
tag, label or sign at the point of display with the total selling price.

B64-3.0 Display of price per measure — All consumer commodities desig’
nated by the commissioner of consumer affairs in accordance with section B64-
4.0 (a) hereof exposed for sale or offered for sale shall be plainly marked by #
stamp, tag, label or sign at the point of display with appropriate price pe*
measure; provided however that the provisions of this section shall not applY
to any food store having had annual gross sales in the previous tax year of
less than two hundred fifty thousand dollars ($250,000) unless it is a part 0
a network of subsidiaries, affiliates, or other member stores, under direct or
direct common control, which, as a group, had annual gross sales in the pre
vious tax year of two hundred fifty thousand dollars ($250,000) or more.

B64-4.0 Regulations — (a) The commissioner of consumer affairs afte”

public hearings shall promulgate regulations designating those consumer co™
modities which shall come within the scope of section B64-3.0 whenever !
commissioner shall find that, because of the nature, form, mode of packag®
or other reason, such price display for that commodity shall be necessary 8"
appropriate to provide adequate information to the consumer.
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(b) The commissioner shail promulgate regulations exempting any class
or classes of retail establishments from the requirements of section B64-3.0
ereof or modifying its application with respect to any class or classes of re-
tail establishments to the extent that and under such conditions as are consist-
ént with the policy of this article whenever the commissioner shall find that,
ecause of the nature of such class or classes of retail establishments, compli-
ance with section B64-3.0 hereof is unreasonably burdensome or unnecessary
or adequate protection of consumers.

(c) The commissioner shall promulgate such other regulations as shall
be necessary in his discretion to effectuate the purposes of this local law, in-
Cluding but not limited to, requirements as to the manner of display of unit
Price information.

. B64-5.0 Penalties — Any person who shall violate the provisions of sec-
ton B64.2.0 or section B64-3.0 hereof or regulations promulgated pursuant to
this article shall pay a civil penalty of not less than $25 nor more than $250
Or each violation and shall, upon conviction thereof, be punished by a fine
of not less than $25 nor more than $250 for each such violation. For the
Purposes of this section, each group of identical consumer commodities for
Which on any single day the total selling price or price per measure is not
1splayed in accordance with section B64-2.0 or section B64-3.0 or regulations
Promulgated pursuant to this article shall be considered a single violation.

2. — CITY OF NEW YORK

DEPARTMENT OF CONSUMER AFFAIRS
TRUTH-IN-PRICING REGULATIONS 1-4

18

Definitions

< . . .
a. “Self service” shall mean the offering or display of consumer commod-
" for retail sale in such a manner that the consumer may examine and se-
Commodities for purchase without the assistance of sales personnel.

itieg

whi b. “Retail establishment” shall mean a single geographical location in
ich consumer commodities are sold, displayed or offered for sale at retail.

OTgar?: “Retail entity” shall mean any person, partnership, corporation or other
b 't}zatlon engaged in the sale, dlspla}{ or oﬂ‘e{mg for sale of consumer com-
eSel 16s at retail from‘ one or more retail establishments. For the purposes of

Song regulations, retail establishments owned or controlled by different per-

> Partnerships, corporations or other organizations, but associated together
€ purpose of sharing a trade name or advertising expenses or for joint or

Co s v § y ’
tai(l)l;e’;?twe purchase of merchandise or services, shall not constitute a single re-
ntity,

Exemptions

com a 8.6'41-3.0. “Display of Price per Measure,” shall apply only to consumer
Modities sold, displayed or offered for sale by self service.

b. B-64.3.0 “Display of Price per Measure,” shall not apply to any con-
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sumer commodity packaged without a declaration of volume, weight, quantity,
or other appropriate size declaration.

c. B64-3.0, “Display of Price per Measure,” shall not apply to any con-
sumer commodity sold in one, two, five, or ten units of the applicable standard
measure designated in regulation 3(b) below.

d. B64-3.0, “Display of Price per Measure,” shall not apply to any retail
establishment in which the total dollar volume sales of consumer commodities
constitutes 20 percent or less of the total dollar volume of sales from such re-
tail establishment.

d. B64-3.0, ““Display of Price per Measure,” shall not apply to any retail
entity whose gross receipts from retail sales of merchandise of any sort for the
preceding tax year of such retail entity were less than two million dollars.

3. Calculation and Display of Price per Measure

a. Price per measure shall be expressed at least to the nearest whole cent:
fractional cents of one half cent or more to be rounded up, fractional cents of
less than one half cent to be rounded down.

b. Price per measure shall be expressed as follows:
i. price per pound for commodities bearing a size declaration by
weight,
ii. price per 500 units for items bearing a quantity declaration.

iii. price per pint or quart for items bearing a size declaration in
pints, quarts, gallons, or fluid ounces; however, no single retail es:
tablishment shall use both the pint and the quart as a basis for
calculating price per measure.

c. All price information required by B64-2.0 and B64-3.0 shall be clear
and conspicuous and shall be on a stamp, tag, label or sign directly above
below, adjacent to, or on the consumer commodity to which it relates. Such
stamp, tag, label or sign shall:

i. state the total selling price,
ii. state the price per measure,

iii. if not affixed to the consumer commodity, shall identify sufficiently
the consumer commodity to which the price information relates.

d. Every retail establishment required to post price per measure by the
regulations governing Truth-in-Pricing shall post at least five signs explaining
the use of price per measure information to the consumer in conspicuous places
in such retail establishment.

4. Consumer Commodities Regulated

The following commodities shall be labelled in accordance with the pro-
visions of B64-3.0, “Display of Price per Measure,” and of the regulations goV"
erning Truth-in-Pricing.

a. canned and bottled vegetables which do not require refrigerated storag®

b. canned and bottled fruits which do not require refrigerated storage-

c. canned and bottled real and imitation vegetable and fruit juices which
do not require refrigerated storage.
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d. canned and bottled tomatoes, tomato sauce, tomato paste, tomato puree
and other related tomato products which do not require refrigeraed storage.

e. canned and bottled baby foods which do not require refrigerated storage.
f. cooking and salad oils.

g. canned and bottled salmon, tuna and sardines which do not require
refrigerated storage.

h. jams, jellies and preserves.

i. peanut butter.

j- carbonated beverages.

k. coffee, instant and regular.

1. dog and cat foods.

m. breakfast cereals (does not include corn meal, rice, maize).

n. cake, pie crust and other pastry mixes.

0. macaroni, spaghetti and other dry pasta products (does not include
Pre-prepared or pre-flavored convenience pasta foods).

P. paper towels, napkins, facial tissues, plates, cups and toilet paper.

q. dishwashing and laundry soaps and detergents.

I. scouring powders.

The above regulations shall be known as Truth-in-Pricing Regulations 1,
2,3 and 4.

Appendix C

CONNECTICUT DEPARTMENT OF CONSUMER PROTECTION

18
(a)

(b)

(c)

(d)

PROPOSED UNIT PRICING REGULATIONS 1-8
(APRIL 1, 1972)

Definitions

“Commissioner,” as used in these regulations, means the Commissioner
of Consumer Protection.

“Consumer Commodity” means any food, drug, device, cosmetic or
other article, product or commodity of any other kind or class, ex-
cept drugs sold by prescription only, which is customarily produced
for sale to retail agencies or instrumentalities for consumption by in-
dividuals, or use by individuals for purposes of personal care or in
the performance of services ordinarily rendered in or around the
household, and which usually is consumed or expended in the course
of such consumption or use.

“Unit Price” of a consumer commodity means the retail price of a
consumer commodity expressed in terms of the retail price of such
commodity per unit of weight, measure or count, computed to the
nearest whole cent or fraction thereof.

“Point of Sale” as used in these regulations, means the point at which
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consumer commodities are offered and displayed for retail sale in such
a manner that the consumer may examine and select commodities for
purchase without the assistance of sales personnel.

(e) As used in these regulations, the terms food, drug, device and cosmetic
are defined as in Section 19-212 of the Connecticut General Statutes:

(i) “Food” means (1) articles used for food or drink for man or
other animals, and (2) chewing gum, and (3) articles used for
components of any such article;

(ii) “Drug” means (1) articles recognized in the official United
States pharmacopceia, official homeopathic pharmacopeia of
the United States or official national formulary, or any supple-
ment to any of them; (2) articles intended for use in the diag-
nosis, cure, mitigation, treatment or prevention of disease in
man or other animals; (3) articles, other than food, intended
to affect the structure or any function of the body of man or
any other animal; and (4) articles intended for use as a com-
ponent of any articles specified in this subsection; but shall
not include devices or their components, parts or accessories;

(iii) “Device” means instruments, apparatus and contrivances, in-
cluding their components, parts and accessories, intended (1)
for use in the diagnosis, cure, mitigation, treatment or preven-
tion of disease in man or other animals, or (2) to affect the
structure or any function of the body of man or other animals;

(iv) “Cosmetic” means (1) articles intended to be rubbed, poureda
sprinkled or sprayed on, introduced into, or otherwise applie
to the human body or any part thereof for cleansing, beaut::
fying, promoting attractiveness or altering the appearance, an
(2) articles intended for use as a component of any such ar:
ticles; except that such term shall not include soap.

2. Persons to Whom Regulations Apply

(a) Any person who sells or offers or exposes for sale at retail any of the
consumer commodities designated in Section 6 of these regulations
shall disclose to the consumer the price per unit of weight or meas-
ure or count and the total price, as required by Section 4 of the
regulations.

(b) Owner-operated single retail stores are exempt from these regulations:
This would include any single store operation wherein the ownership:
be it corporate, proprietorship, or partnership, does not own or 0P
erate another store in the State of Connecticut in the sale and di¥’
tribution of consumer commodities subject to this act.

3. Exempt Products
(a) Drugs sold only by preseription.

(b) Beverages subject to or complying with packaging or labeling ¢
quirements imposed under the Federal Alcoholic Administration Act:
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(d)

(e)

(f)

(g)
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Products which are required to be marked individually with the cost
per unit of weight under the provisions of Section 42-1151 of the
Connecticut General Statutes.

Such consumer commodities which are sold in units of even pounds,
pints, quarts or gallons, and which have a retail price plainly marked
thereon; but only the particular consumer commodities sold in such
units shall be exempt.

Different brands or products co-mingled in one receptacle for the
purpose of a one-price sale.

Products sold in one size limit only and which package contains three
ounces or less in weight or fluid ounces.

Snack foods such as cakes, candies, or chips, sold in packages under
five ounces in weight.

4. Method of Disclosure

(a)

(b)

(c)

(d)

All retail establishments subject to these regulations shall disclose the
price per measure to the consumer by the attachment of a tag or label
of any of the following colors on the item itself, or on the shelf or
at any other point of sale immediately below the item, or above the
item, so as to be conspicuously visible to the consumer. The permis-
sible colors are red, blue, green, orange, yellow, or hrown. The color
white may be used in conjunction with any of these other colors, but
Whi&e lettering on clear plastic or cellophane wrappers may not be
used.

The tag or label shall contain the following three elements.

(i) The words “Unit Price” shall appear as a heading, with the
unit price always appearing to the left of the then-selling price.

(ii) The price per measure expressed in terms of dollars or cents,
as applicable, carried to three digits. If the price is over $1.00
it is to be expressed to the nearest full cent, provided that said
price is rounded off from .005 and over to the next higher
cent; and if .004 or less cents, it be carried to three digits. Ex-
amples: “25.3 cents per pound”; “$1.67 per quart.”

(iii) The applicable unit of weight or measure per count.

The following additional information may appear on the tag or label
at the option of the individual retailer:

(i) The description of the commodity being sold by item and size.

(ii) In items such as paper products, the applicable “ply” count or
thickness may be included.

(iii) Such logistical information which the retail establishment re-
quires such as order codes, number of rows, or shelf capacity.

If the consumer commodity is not conspicuously visible to the con-
Sumer or where the display space used for a particular consumer
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commodity is inadequate to set forth separate price legends, as re-
quired by these regulations, a list of the prices per measure shall be
conspicuously posted at or near the point of sale or the point of dis-
play; or the price per measure may be stamped or affixed to the
item itself.

The price per measure shall be displayed in type no smaller than
that used for the retail price of the item, but in no event shall the
price per measure appear in size less than pica type. When a retail
food establishment employs display material at the point of sale
and the retail price appears thereon in sizes larger than pica type,
the unit price information required by these regulations shall con-
spicuously appear thereon and shall appear in size no less than pica
type or 1/ the size numerals used for the retail price, whichever is
greater.

5. Price Per Measure

(a)

(b)

(c)

(d)

The price shall be designated as per pound or as per ounce, which-
ever offers the most meaningful basis of comparison for the con-
sumer, on all commodities whose net quantity is customarily ex-
pressed in units of pounds or ounces or both, provided that the same
unit of measure is used for the same commodity in all sizes sold in
such retail establishment.

Price per pint, quart or gallon for commodities whose net quantity is
customarily expressed in units of pints, quarts, gallons or fluid ounces,
or a combination thereof; provided, that the same unit of measure is
used for the same commodity in all sizes sold in such retail es-
tablishment.

Price per 50 feet or per 50 square feet, as appropriate, for commodi-
ties and items whose net quantity is customarily expressed in units 0
feet, inches, square feet or square yards, or whose net quantities are
expressed in units of area or length.

Price per 100 units of commodities, whose net quantity is expressed
by a numerical count.

Required Units of Measure for Unit Price Designation. The following list
of products indicates the corresponding unit of measure which is required to
be used in the designation of the unit price of such products by all retail foo
establishments subject to the unit price regulations. As a general rule all dry
bulk products are unit priced by the pound; all products sold in aerosol can$
are unit priced by the pound; and the majority of the liquid products are unit
priced by the quart. There are several products on this list which may be unit
priced by either of two limits of measure, provided that the same unit of meas:
ure is used for the same commodity in all sizes sold in a single retail foo
establishment,
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6. Products Regulated
(a) Group 1:

Product Unit Measure
Detergents:
1 U1 0 e e pints or quarts
ALy et Suvs & iy P abse s pound

Household cleansers, waxes,
polishes & deodorizers:

Lpuid e e e o Ny pints or quarts
(R e o oot vy e ey o pound
aerosols pound
(U papmmaan smormmer et et pound
Instant breakfast foods .........cccococeeeiii. pound
[ITTTER semonmendt competrmmn ey oo i st pound
Oleomargarine pate e pound
Coffee, instant & ground ........ccoeceeecececee pound
Cocoa, chocolate Syrups .......cecceeceeececucac pints or pounds
Tea:
| T P o, 0 s s S el per 100 units
bulkl ...t b B e pound
instantil ceammoiaiemiete i 10 pound
Jellica:&siamay, 2o nntisl o it daneiiine pound
Peanuti butter & aas. S Lodtora At pound
VI avonnaise RS pints or quarts

Sanitary paper products,
including napkins, paper

TOWE!SREISS11 e TN SR M e per 100 units
Aluminum & plastic wraps ......ocooooeee.. per 50 square feet
Baby Foods:

S0 L1d8 e R Se R pound

TN i e, 2 A oo o pints

(b) Group 2:
Fruits & Vegetables

CanTIEd TR NECRUT R pound

(ELR 0 et o emitenn toen gt doc i pound

Do X e e Ty pound
nicess e e S e quart
SHOTTeninos Ftats BRSNS NCE pound
Y VT e e s s b b e pound
(“ookingyoils ISR pints or quarts
Canned fish & canned meats .......cccccecucec.. pound
Spaghetti, macaroni,
noodles & pasta products..........cccoocoooeene. pound
Soups

canmed ¥ e pound

TR e s st pound

133
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(¢) Group 3:

Product Unit Measure
Frozen fruits,

vegetables & juices oo pound

Pt GodSTEesiape alon (s e il pound

Prepared baking mixes,
including cake, pancake &

hiscuifintixesto s SO E L S iy e pound
Ketchupt&mustard - pints or pounds
Tomato, spaghetti &
meatsances W R e A pints or pounds
Pickles & relishes ...oeveceemeeeeeeeeeeeee e pints or pounds
Snack foods, including
potato chips & pretzels .......................... pound
Bread & pastry products ... pound
Bottled beverages
Carbonated & non-carb .....ccccccccocneeeeciee, quart
Flavored syrups & powdered
(bl S S b G b e S pints
Cookies & crackers ........ocooreeeeecrenacecncns pound
Salad dressings:

| TR b it B ot s o i e pints

dryimixes s T R e pound
sloothpaste o s Ny il pound
ShaviiiciCreams e Sl uisy T o i pound
Deodorantsholi e o ey ...pound
SHampoositre e et e e pints
CGoldient= R Sl ot e oy pound

Fish products & meat ....................._... pound

7. Extension of Time for Compliance

Any retail establishment which is unable to comply with these regulations
may make written application to the Commissioner for permission to exten
such time compliance for a period not to exceed thirty days. Such retail s’
tablishment shall set forth, in as much detail as possible, the reasons for ité
inability to comply. The Commissioner may extend such period from tim€
to time, upon such terms and conditions as may be deemed reasonable.

8. Responsibility for Compliance

In the event of a violation of these regulations, the owner, the manager, o
the person in charge of such retail establishment, and the person employing
such manager or person in charge, where applicable, shall be deemed to be ref‘.
sponsible for compliance by such retail establishment with the requirements ¢
these regulations.
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Appendix D

MASSACHUSETTS CONSUMERS’ COUNCIL
UNIT PRICING REGULATIONS 1-7

BULLETIN UP-1-1971 (MARCH 9, 1971) AS AMENDED BY
BULLETIN UP-2-1971 (JANUARY 6, 1972)

1. Definitions.

(a) “Packaged Commodity” means any food, drug, device or cosmetic
and any other article, product, or commodity of any kind or class
which is customarily necessary or used for personal, family, or house-
hold use and offered for sale at retail and which is listed in para-
graph 5, hereunder;

(b) “Unit Price” means the price per measure.
2. EXemptions,

Sellers at retail need not comply with the provisions of these regulations as

to the following packaged commodities:

(a) Medicine sold by prescription only;

(b) Beverages subject to or complying with packaging or labeling re-
quirements imposed under the Federal Alcohol Administration Act.

(¢) Such packaged commodities which are required to be marked indi-
vidually with the cost per unit of weight under the provisions of Gen-
era] Laws, Chapter 94, Section 181.

(d) Such packaged commodities which are sold in units of even pounds,
pints, quarts, or gallons, and which have a retail price plainly marked
thereon; but only the particular packaged commodity sold in such
units shall be exempt.

(e) Packaged commodities sold by any retail establishment operated by
a person as his sole place of business shall be exempt from these
regulations.

3. Means of Disclosure.

All retail establishments subject to these regulations shall disclose the

pri : %
€€ per measure to consumers in the following manner:

(a) Attachment of an orange stamp, tag or label on the item itself, or
directly under or over the item on the shelf on which the item is
displayed, and conspicuously visible to the consumer, such orange
stamp, tag or label carrying the following data and no other:

(i) The words “Unit Price”, as a heading.

(ii) The designation of the price per measure, shall be expressed
in terms of dollars or cents, as applicable, carried to three
digits. If the price is over $1.00, it may be expressed to the
nearest full cent, provided that said price is rounded off from
.005 and over to the next higher cent; and if .004 or less down



136

LoyoLAa Consumer Protection JOURNAL [ Vol. 1:95

to the next lower cent; but, that if it is expressed in cents, it be
carried to three digits. Example: “25.3 cents per pound:
$1.67 cents per quart.”

(iii) The description of the packaged commodity by item and size
of unit being sold may also be included thereon at the option
of the retail establishment.

(iv) In such items as paper products, which are manufactured in
numbers of folds showing in addition to such other informa-
tion as may be required hereunder, the applicable “ply” count
or thicknesses, customarily designated as “ply”, by such pack-
aged commodities.

(v) Except that the retail establishment shall not be required to
comply with the provisions of paragraph 3(a) as to color and
3(c) as to size of type, where the product or commodity carries
a pre-printed retail price on its package, provided that the
unit price appears thereon in a size no smaller than that used
for the retail price.

(b) If the packaged commodity is not conspicuously visible to the con-

(c)

sumer, a list of the price per measure conspicuously placed near the
point of purchase, or a sign or list of price per measure posted at or
near the point of display, or by stamping or affixing the price per
measure on the packaged commodity itself, provided that the data,
color code and size requirements of paragraph 3(a) and (c) are met.

The size of the print of the legend required under the provisions of
paragraph 3(a) and 3(b) and in any other place within the retail
establishment, where the price of commodities regulated hereunder is
displayed, the price per measure shall be displayed in type no smaller
than that used for the price of the item, but, in no event shall such
price per measure appear in a size less than 7/16” in height; PRO-
VIDED, that if any retail establishment is unable to meet the mini-
mum size requirements, set forth herein, such retail establishment may
apply to the Consumers’ Council for permission to use a size and type
no less than pica size for such periods of time as the Consumers
Council may deem to be reasonable.

(i) PROVIDED, that when the retail establishment employs dis-
play material and the retail price appears thereon in sizeé
larger than 7/16”, the unit price required hereunder may
appear in a size no less than 7/16” or 1/ the size used for the
retail price, whichever is greater.

When the display space used for the packaged commodity is inade:
quate to set forth separate price legends as required hereunder, an
where the price designations are not customarily used for the com-
modities, the retailer may set forth such legends as are required here-
under on display cards or other material used for the display of prices
for such commodities. The display of unit price shall appear on an
orange background, be conspicuously visible, and the size of typ¢
used for the legend shall be no less than the size of the type used
for the price of such packaged commodity.
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Per Measure.

L I'Il;he price per measure required to be disclosed under these regulations
Shall be:

(a)
(b)

(c)

(d)

(e)

Price per pound for commodities whose net quantity is customarily
expressed in units of pounds or ounces or both.

Price per pint, quart or gallon for commodities whose net quantity is
cutomarily expressed in units of pints, quarts, gallons, or fluid ounces,
or a combination thereof; provided, that the same unit of measure is

used for the same commodity in all sizes sold in such retail estab-
lishment.

Price per 50 feet or per 50 square feet, as appropriate, for commodi-
ties and items whose net quantity is customarily expressed in units of
feet, inches, square feet or square yards, or whose net quantities are
expressed in units of area or length.

Price per 100 units of commodities, whose net quantity is expressed
by a numerical count, PROVIDED, that, where the contents of the
packaged commodities are expressed by a measure other than count,
either by weight, fluid measure, area, or length, the unit price per
measure may be expressed either as a price per measure under the
provisions of paragraphs 4(a), (b) or (c), or by count, provided
further, that the same unit of measure is used for the same commodity
in all sizes in such retail establishment.

For those products or commodities, which are universally sold in sizes
less than three (3) ounces, the price per measure may be designated
as the price per ounce, provided that the same unit of measure is
used in all sizes in such retail establishment.

¥, PaCk&ged Commodities Regulated

(a)

(b)

The following commodities shall be labeled in accordance with these
regulations no later than May 24, 1971, Thereafter, such commodities
may not be sold in retail stores subject to these regulations, unless
the conditions of these regulations shall have been met.

Detergents
Household cleansers, waxes, deodorizers

ereals
Instant breakfast foods

utter
Oleomargarine
Coffee, instant and ground

ocoa
Tea
Jellies, jams and sandwich spreads o
The following commodities shall be labeled in accordance with these
regulations no later than July 19, 1971. Thereafter, such commodities
may not be sold in retail stores subject to these regulations, unless the
conditions of these regulations shall have been met.
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Fruits, vegetables, and juices — canned, jarred, boxed
Pet foods

Baby foods

Shortenings

Flour

Baking mixes and supplies

Canned fish and meats

Sanitary paper products, such as napkins, paper towels, tissues, etc.
Aluminum and plastic wraps

Spaghetti, noodles and pasta products

Ketchups — mustards — sauces

Snack foods, such as potato chips, pretzels, etc.

Soups — canned and dry mixes

(c¢) The following commodities shall be labeled in accordance with these
regulations no later than Sept. 20, 1971. Thereafter, such commodities
may not be sold in retail stores subject to these regulations, unless the
conditions of these regulations shall have been met.

Frozen fruits, vegetables, and juices

Bread and pastry products

Bottled beverages — carbonated and non-carbonated

Flavored syrups and powdered drink mixes

Cookies and crackers

Salad Dressings

Toothpaste

Deodorants

Shampoos

Shaving Cream

Retail sales of food made from bulk, if the quantity is weighed, meas-
ured or counted at the time of such sale by the retailer, such as
Cold cuts

Fish products and meat

6. Extension of Time for Compliance

(a) Any retail establishment which is unable to comply with these regu:
lations within the time set forth herein, may apply to the Consumers’ Council
for permission to extend such time for compliance for a period not to excee
thirty days. Such retail establishment shall set forth, in as much detail as
possible, the reasons for its inability to comply. The Consumers’ Council may
extend such period from time to time, upon such terms and conditions as it
may deem reasonable.

(b) Exemption from compliance with the requirements of any of the pro-
visions of paragraph 3 may be granted for cause by the Consumers’ Counclls
upon the filing of a statement, setting forth the reason for inability to comply
with any of the requirements of paragraph 3. Such exemption shall be grante
by the Consumers’ Council for such period of time as it may deem reasonable.

7. Responsibility for Compliance. .
In the event of a violation of these regulations, the manager, or person 12
charge of such retail establishment and the person employing such manager oF
person in charge, where applicable, shall be deemed to be responsible for com"
pliance by such retail establishment with the requirements of these regulations
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