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THE SUICIDE TRAP: BOUVIA V. SUPERIOR COURT AND
THE RIGHT TO REFUSE MEDICAL
TREATMENT
I.

INTRODUCTION

Pretend that you are in a hospital. You have a nonterminal but
incurable disease that will slowly get worse. Your doctor tells you that
he has a treatment that will retard the progression of your disease. However, the treatment will not improve your condition or cure your disease.
You decide not to have the treatment. Rather, you want to live
your life naturally and with dignity. But the doctor insists; he tells your
family that you are suicidal and not competent to make your own decision about the treatment. He confines you to your hospital bed and
forces the treatment on you. You cannot stop the treatment, and despite
your pleas, the doctor will not stop the treatment either. You feel helpless and frustrated.
Imagine that you are Elizabeth Bouvia.
This Note will explore the legal dilemma surrounding the decision
to refuse life-prolonging medical treatment by a patient whose condition
cannot be improved. Primarily concentrating on the element of suicide
in any decision to refuse such medical care, this Note will analyze the
historical background of and the opinion in Bouvia v. Superior Court.'
Bouvia is among the recent developments in this controversial area.
II.

STATEMENT OF THE CASE

Elizabeth Bouvia was a competent twenty-eight-year-old woman
suffering from severe cerebral palsy and degenerative arthritis.2 She was
quadraplegic and suffered constant pain which was alleviated to some
extent by a morphine drip implanted in her chest.3 Bouvia was bedrid1. 179 Cal. App. 3d 1127, 225 Cal. Rptr. 297 (1986).
2. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1135, 225 Cal. Rptr. 297, 299-300
(1986). This Note will refer to Bouvia in the past tense for the sake of consistency and clarity,
although Elizabeth Bouvia is still alive.
The court described Bouvia as "intelligent" and "very mentally competent." Id. at 1136,
225 Cal. Rptr. at 300. It further noted that she had earned a college degree. Id.
3. Id. The morphine drip involved a needle permanently implanted in Bouvia's chest
through which morphine was administered in a constant, measured dose. This type of procedure is more comfortable for the patient than periodic injections of morphine. Periodic injections actually overdose the body when first administered, and then wear off well in advance of
the next injection.
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den and had to lie flat on her back because she was unable to sit or stand.
She was confined to a hospital bed where she was completely dependent
on the hospital staff.'
Bouvia required spoon feeding, but was physically unable to swallow much food.' In early 1986, Bouvia's doctors decided that she was
not eating enough food to subsist.6 Against her will, and contrary to her
express written instructions, the doctors inserted a nasogastric feeding
tube into her nose and down through her esophogus, pumping liquid nutrients directly into her stomach.' When her physicians refused to comply with her wishes, Bouvia instituted a civil suit, and sought an
8
injunction ordering the physicians to remove the tube.
The Los Angeles Superior Court declined to grant Bouvia the relief
she requested. 9 Bouvia then filed a petition for a writ of mandamus with
the California Court of Appeal. 10 The court of appeal issued a peremptory writ of mandate which ordered the superior court to grant Bouvia's
request for a preliminary injunction, and specifically directed the physicians and hospital to remove the tube permanently."
Other facts lurked in the background. In 1983, while she was still
somewhat able to care for herself although confined to a wheelchair,
Bouvia had checked herself into a Riverside County public hospital,
where she expressed her desire to starve herself to death while receiving
treatment to ameliorate the accompanying discomfort.' 2 In a well-publicized decision, the Riverside County Superior Court held that Bouvia
4. Id. Some of the functions that Bouvia depended on others to perform for her were:
"feeding, washing, cleaning, toileting, turning, and helping her with elimination and other
bodily functions." Id.
5. Id. Bouvia stopped eating when she felt she could not swallow more food without
nausea and vomiting. Id.
6. Id. Bouvia's weight hovered between 65 and 75 pounds at that time. Because Bouvia
had asserted a desire to starve herself to death previously, her doctors feared that her weight
loss was intentional and might reach a "life threatening level." Id.
7. Id. Bouvia dictated her instructions to her lawyers, who wrote them down. She signed
them by "making a feeble 'x' on the paper with a pen which she held in her mouth." Id. at
1136 n.2, 225 Cal. Rptr. at 300 n.2.
8. Id. at 1134, 225 Cal. Rptr. at 298.
9. Id. at 1135, 225 Cal. Rptr. at 299. The trial court reasoned that Bouvia's motive for
refusing treatgaent was to commit suicide; therefore her refusal was not a "bona fide exercise of
her right to refuse medical treatment." Id.
10. Id. at 1134, 225 Cal. Rptr. at 298. A writ of mandamus is an extraordinary measure in
which a higher court directs a lower court to perform a specific ministerial function. See CAL.
CIv. PROC. CODE §§ 1085-1086 (West 1980). In Bouvia, the court of appeal directed the superior court to issue the injunction Bouvia requested. Bouvia, 179 Cal. App. 3d at 1146, 225 Cal.
Rptr. at 307.
11. Id.
12. Bouvia v. County of Riverside, No. 159780 (Riverside Super. Ct. 1983).
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must either submit to treatment, meaning either to eat or to be fed, or
leave the hospital.1 3 With full knowledge of Bouvia's history and condition, the doctors, the hospital and the court faced the question of
Whether a competent adult has an absolute right to refuse life-sustaining
treatment. 14

III.

HISTORICAL BACKGROUND

Because the common law is a body of rules which evolves over time,
it is often helpful to understand the historical background of a new precedent. Many gradual developments in the right to refuse medical treatment occurred in the twenty-five or thirty years leading up to Bouvia v.
Superior Court.1 5 This section will briefly examine this background, to
place Bouvia in its historical context.
A.

Informed Consent

The earliest cases addressing the right to refuse medical treatment
were those involving the issue of consent. Among these was Mohr v.
Williams. 6 In Mohr, the plaintiff was a female patient who consulted a
surgeon for trouble she was experiencing in her right ear.' 7 The surgeon
examined both ears and advised the patient that an operation on the right
ear was necessary."8 The doctor did not inform the patient that the left
ear was in any way diseased, 9 and the patient consented to the operation.2" Once the patient was under anesthesia, the surgeon reexamined
both ears, and determined that the left ear was more in need of surgery
than the right ear, and that the damage to the right ear was not as serious
as he previously thought.2 1 The surgeon then perfomed an operation on
13. Id.
14. Bouvia v. Superior Court, 179 Cal. App. 3d at 1137, 225 Cal. Rptr. at 300.
15. 179 Cal. App. 3d 1127, 225 Cal. Rptr. 297 (1986).
16. 95 Minn. 261, 104 N.W. 12 (1905).
17. Id. at 264, 104 N.W. at 13. Defendant, Dr. Williams, an ear specialist, discovered a
large perforation in Mohr's right eardrum, and a large polyp in the middle ear, which indicated that some of the tiny bones in the middle ear were probably diseased. Id. at 264-65, 104
N.W. at 13.
18. Id. at 264-65, 104 N.W. at 13. Because of "foreign substances" in Mohr's left ear, Dr.
Williams could not make a full and complete diagnosis concerning her left ear at that time. Id.
at 264, 104 N.W. at 13.
19. Id. at 265, 104 N.W. at 13.
20. Id. Mohr consulted her family physician, Dr. Davis, and further consulted with Dr.
Williams "one or two" more times before consenting to surgery on the right ear. Id.
21. Id. Dr. Davis was present while Dr. Williams operated on Mohr, and Dr. Davis confirmed Dr. Williams' diagnosis concerning the left ear at that time. Id.
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the left ear.2 2 Although the operation was "successful and skillfully performed," the patient claimed that the operation greatly impaired her
hearing and sued the surgeon for battery since she had not consented to
surgery on that ear.23 In holding for the plaintiff, the court explained
that the patient must make the ultimate decision about whether he will
"take his chances with the operation, or take his chances of living with24
out it."
Since every person has a right to be free from physical interference
by others, the court held that any unauthorized touching constitutes an
assault and battery.2 5 While Mohr applied this rule to a surgeon who did
not obtain any consent to perform a procedure, other courts have applied
this rule to surgeons who did not obtain informed consent before
operating.

26

The right to refuse medical treatment is a necessary element of an
individual's right to determine what shall be done with his or her body.
22. Id. Dr. Williams removed a portion of Mohr's left eardrum and scraped away the
diseased portion of the inner wall of her left ear. Id.
23. Id.
24. Id. at 268, 104 N.W. at 14-15. To take one's chances with an operation means to
assume the known dangers and risks inherent in a carefully performed procedure. Conversely,
to take one's chances without an operation means exactly that-assume the risks of death or
disability due to an untreated condition or disease.
25. Id. at 271, 104 N.W. at 16. A battery is merely the intended but unauthorized touching of another person. Id. No intent to harm or unlawful intent is required. Id. In Mohr, the
physician clearly intended to operate on Mohr's left ear, so no issue was raised regarding intent
to touch. Id. at 265, 104 N.W. at 13. The issue was whether consent was given. The physician urged that consent was implied because of emergency, but the court disagreed. Id. at 270,
104 N.W. at 15. He also argued that Dr. Davis, who was present, consented for Mohr, but
this, too, was rejected on agency principles. Id. Finally, Williams claimed that because he did
not intend to harm Mohr and because he was not negligent, there could be no battery. Id. at
270-71, 104 N.W. at 15-16. The court found this argument unpersuasive as well. Id. at 271,
104 N.W. at 16. Thus, the court held that since Mohr had only consented to surgery on her
right ear, the operation performed on her left ear was unauthorized. Id. An operation is
clearly a touching, and Dr. Williams did intend to perform it, so all the elements of battery
were satisfied.
26. See, e.g., Canterbury v. Spence, 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S. 1064
(1972), where the court stated:
It is the settled rule that therapy not authorized by the patient may amount to a
tort-a common law battery-by the physician. And it is evident that it is normally
impossible to obtain a consent worthy of the name unless the physician first elucidates the options and the perils for the patient's edification. Thus the physician has
long borne a duty, on pain of liability for unauthorized treatment, to make adequate
disclosure to the patient.
Id. at 783 (footnotes omitted).
The majority of jurisdictions do not invalidate consent where it was given without full
disclosure of risks. Instead, most jurisdictions consider the physician's failure to inform a
patient of all relevant risks of a procedure negligent. Cobbs v. Grant, 8 Cal. 3d 229, 240, 502
P.2d 1, 8, 104 Cal. Rptr. 505, 512 (1972).
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Justice Cardozo, while sitting on the New York Court of Appeals, stated,
"[e]very human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs
an operation without his patient's consent, commits an assault, for which
he is liable in damages."'2 7 This particular dictum has often been cited as

authority for the right to refuse medical treatment.28
The California Supreme Court addressed the issue of informed consent in Cobbs v. Grant.2 9 The court concluded that where a doctor obtains a patient's consent to perform one type of treatment but then
performs a substantially different treatment to which the patient did not

consent, a clear case of battery exists.3" In another case, a California
court of appeal reasoned that "[t]he obvious corollary to this principle is

that a competent adult patient has the legal right to refuse medical treatThus, in medical malpractice cases, under common law, the
ment."
patient suffered an actionable battery whenever a physician treated a patient without obtaining his or her consent.
An action for battery provides no consolation to a patient who
would rather forego the treatment entirely, because the cause of action
only arises once the offensive intrusion has taken place. The only prospective relief that may be provided to a patient is deterrence from forced
treatment by a physician preferring to avoid liability for battery. However, a physician fearing liability for negligently failing to perform a cer-

tain procedure may not be deterred at all by the possible liability
resulting from treatment without a patient's consent.
27. Schloendorif v. Society of New York Hosp., 211 N.Y. 125, 129-30, 105 N.E. 92, 93
(1914).
28. See, e.g., Bouvia, 179 Cal. App. 3d at 1139, 225 Cal. Rptr. at 302; In re Storar, 52
N.Y.2d 363, 376, 420 N.E.2d 64, 70, 438 N.Y.S.2d 266, 272, cert. denied,454 U.S. 858 (1981);
Canterbury, 464 F.2d at 780.
29. 8 Cal. 3d 229, 502 P.2d 1, 104 Cal. Rptr. 505 (1972). Cobbs was an action for medical
malpractice. Id. at 235, 502 P.2d at 5, 104 Cal. Rptr. at 508.
30. Id. at 239, 502 P.2d at 7, 104 Cal. Rptr. at 511. No battery occurs where the patient
consents to the procedure, but is not fully informed of all of the relevant risks of the procedure.
See supra note 26.
31. Barber v. Superior Court, 147 Cal. App. 3d 1006, 1015, 195 Cal. Rptr. 484,489 (1983).
In Barber, two physicians were charged with murder for ordering the removal of intravenous
tubes which kept a severely brain damaged, comatose patient alive. Id. at 1010-11, 195 Cal.
Rptr. at 486. In addressing the issue of whether the physicians' conduct was unlawful, the
court first had to determine whether the deceased patient had a right to have the tubes removed. Id. at 1015-16, 195 Cal. Rptr. at 489. Having no direct precedent to rely on, the court
employed the concept of informed consent in the context of a battery. Id. First the court
reasoned that if patient consent is required prior to treatment, then the patient must have a
right to refuse treatment. Id. Then the court concluded that a physician has no duty to continue treatment where the patient or his surrogate has decided to refuse treatment because its
burdens outweigh its benefits. Id. at 1018-21, 195 Cal. Rptr. at 491-93.
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The Right of Privacy

The United States Supreme Court's decisions regarding the right of
privacy concerning personal medical choices further developed the right
to refuse medical treatment. The Court first articulated the right of privacy in Griswold v. Connecticut,3 2 a case involving a Connecticut statute
which made use of contraceptives by any person a crime.3 3 A physician
was convicted as an accessory to this crime for prescribing contraceptives
to a married couple. 34 The Court recognized that various guarantees in
the Bill of Rights provide an individual right of privacy, 35 and held that
the medical choice to use contraceptives fell squarely within the protected zone of privacy.36 This important decision stood for the proposition that personal medical choices are protected by the right of privacy.
Only eight years later the Court reiterated this principle in the context of
a woman's choice to terminate her pregnancy.3 7
In 1976, the New Jersey Supreme Court decided In re Quinlan,3 8
and held that the right of privacy "is broad enough to encompass a patient's decision to decline medical treatment under certain circumstances,
in much the same way as it is broad enough to encompass a woman's
decision to terminate pregnancy under certain conditions. ' 39 Thus, for
the first time in the United States, a court authorized the withdrawal of
life-support systems.' The court noted that the patient, Karen Ann
Quinlan, was not brain dead, but was in a vegetative state from which she
was very unlikely to recover.41 Following Quinlan, a patient could exercise his or her right to refuse medical treatment if he or she was in a
vegetative state, like Quinlan. However, while the court determined that
the decision to refuse medical treatment was protected by the right of
privacy, and while the doctrine of informed consent barred medical treat32. 381 U.S. 479 (1965).
33. Id. at 480.

34. Id.
35. Id. at 484-85.
36. Id. at 485-86. The Court clearly abhorred the consequences of an alternative holding.
Justice Douglas asked, "Would we allow the police to search the sacred precincts of marital
bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive to the
notions of privacy surrounding the marriage relationship." Id.
37. Roe v. Wade, 410 U.S. 113 (1973). The Supreme Court held that a woman's right of
privacy was broad enough to encompass the decision to end her pregnancy. Id. at 153. However, the Court determined that this right was not absolute. Id. at 155. Accordingly, a woman
has a limited right to an abortion, dependent on how advanced her pregnancy is. Id. at 164-65.
38. 70 N.J. 10, 355 A.2d 647, cert. denied, 429 U.S. 922 (1976).

39. Id. at 40, 344 A.2d at 663 (citation omitted).
40. Id. at 55, 355 A.2d at 671-72.
41. Id. See infra text accompanying notes 53-55 for a further discussion of Quinlan.
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ment without consent, a patient's right to refuse emergency medical
treatment is not absolute.4' In an emergency situation, a doctor does not
43
necessarily have to get the patient's consent before treating him.
C. Religious Freedom
About the time that the courts developed the right of privacy as a

basis for making personal medical choices, several other court decisions
extended the right of privacy to allow a person to refuse medical treatment on religious grounds." Cases involving members of a religious organization called the Jehovah's Witnesses were particularly prominent in
this area.45 In some cases, Jehovah's Witnesses were allowed to refuse

treatment, particularly blood transfusions; in others, the right was
denied.4 6

Two cases in which the patients were forced to have blood transfusions are distinguishable from others which allowed the patients to refuse
42. See, e.g., Preston v. Hubbell, 87 Cal. App. 2d 53, 196 P.2d 113 (1948). The Preston
court stated:
It is the general rule that in cases of emergency, or unanticipated conditions
where some immediate action is found necessary for the preservation of the life or
health of a patient and it is impracticable to first obtain consent to the operation or
treatment which the surgeon deems to be immediately necessary, the surgeon is justified in extending the operation to remove and overcome such conditions without the
express consent of the patient thereto.
Id. at 57-58, 196 P.2d at 115.
43. Prosser and Keeton list three requirements that must be met in an emergency situation
before a physician can deliver medical services without express consent from the patient:
(a) the patient must be unconscious or without capacity to make a decision, while no
one legally authorized to act as agent for the patient is available; (b) time must be of
the essence, in the sense that it must reasonably appear that delay until such time as
an effective consent could be obtained would subject the patient to a risk of a serious
bodily injury or death which prompt action would avoid; and (3) [sic] under the
circumstances, a reasonable person would consent, and the probabilities are that the
patient would consent.
W. PROSSER & W. KEETON, THE LAW OF TORTS § 18 (5th ed. 1984).
44. See, e.g., In re Osborne, 294 A.2d 372 (D.C. App. 1972) (court declined to order treatment over patient's religious objections); In re Estate of Brooks, 32 Ill. 2d 361, 205 N.E.2d 435
(1965) (same); Erickson v. Dilgard, 44 Misc. 2d 27, 252 N.Y.S.2d 705 (1962) (same).
45. Cases involving Jehovah's Witnesses include: Application of the President and Directors of Georgetown College, Inc., 331 F.2d 1000 (D.C. Cir.), cert denied, 377 U.S. 978 (1964);
United States v. George, 239 F. Supp. 752 (D. Conn. 1965); Osborne, 294 A.2d 372 (D.C. Ct.
App. 1972); Brooks, 32 Ill. 2d 361, 205 N.E.2d 435 (1965); John F. Kennedy Memorial Hosp.
v. Heston, 58 N.J. 576, 279 A.2d 670 (1971), overruledby In re Conroy, 98 N.J. 321, 486 A.2d
1209 (1985); Erickson, 44 Misc. 2d 27, 252 N.Y.S.2d 705 (1962).
46. Jehovah's Witnesses were allowed to refuse blood transfusions in Osborne, 294 A.2d at
375, Brooks, 32 I11.2d at 372-73, 205 N.E.2d at 442, and Erickson, 44 Misc. 2d at 28, 252
N.Y.S.2d at 706. Courts authorized blood transfusions for nonconsenting Jehovah's Witnesses
in Georgetown College, 331 F.2d at 1009, George, 239 F. Supp. at 754, and Heston, 58 N.J. at
584-85, 279 A.2d at 673-74.
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transfusions.4 7 The patients or their families in these two cases hinted to
the court that although they were religiously constrained from consenting to the transfusions, if the court ordered the treatment, it was no
longer their decision.4 8 The patients felt that a court order would absolve

them from accountability to Jehovah.4 9 In four other cases reaching the
opposite conclusion, the patients did not implicitly authorize the court to
order transfusions; rather, they strenuously objected to the procedure.50
In those cases, the courts respected the patients' religious convictions,
and did not order the transfusions.5 1
In In re Quinlan,5 2 discussed above, the New Jersey court rejected a
religious freedom argument raised by Quinlan's father, who was acting as
her guardian.5 3 The Quinlans were Catholic, and the Catholic church
supported the parents' decision to terminate life-support measures for
their comatose daughter.5 4 The Quinlan court held that since the right
to act pursuant to religious beliefs is not absolute and the religious objection in this case was not particularly strong, the state's interest in preserving life must prevail.55 Thus, persons who have strong religious
beliefs against a certain course of treatment may be able to successfully
refuse that treatment, while persons who merely have a general objection
to treatment, supported by their church, may not be as successful in refusing treatment.
47. Courts authorized blood transfusions for nonconsenting Jehovah's Witnesses in Georgetown College, 331 F.2d at 1009, and George, 239 F. Supp. at 754.
48. Georgetown College, 331 F.2d at 1007; George, 239 F. Supp. at 753.
49. Georgetown College, 331 F.2d at 1007 (husband stated "that if the court ordered the
transfusion, the responsibility was not his"); George, 239 F. Supp. at 753 (court stated that
patient felt that "[h]is conscience was clear," and responsibility for act was "upon the Court's
conscience").
50. Osborne, 294 A.2d at 373; St. Mary's Hosp. v. Ramsey, 465 So. 2d 666, 668 (Fla. App.
1985); Brooks, 32 I1. 2d at 362-63, 205 N.E.2d at 436-37; Erickson, 44 Misc. 2d at 27-28, 252
N.Y.S.2d at 706.
51. Osborne, 294 A.2d at 375; Ramsey, 465 So. 2d at 669; Brooks, 32 Ill. 2d at 372-73, 205
N.E.2d at 442; Erickson, 44 Misc. 2d at 28, 252 N.Y.S.2d at 706.
52. 70 N.J. 10, 355 A.2d 647, cert. denied, 429 U.S. 922 (1976).
53. Id. at 35-37, 355 A.2d at 661.
54. Id. at 32, 355 A.2d at 659.
55. Id. at 36, 355 A.2d at 661. The court characterized the Quinlans' religious beliefs
regarding treatment as religious "neutrality," because the Quinlans had no strenuous religious
objection to treatment. Id. The Quinlans merely asserted that the church supported their
decision to terminate treatment for their daughter. Id. at 30-33, 355 A.2d at 658-59. Furthermore, the court refused to "recognize an independent parental right of religious freedom" to
support the Quinlans' decision to terminate their daughter's treatment. Id. at 37, 355 A.2d at
661-62.
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D. Terminally Ill Patients
The next step in the development of the right to refuse medical
treatment concerned terminally ill patients. In 1976, In re Quinlan5 6 extended the right to refuse medical treatment to persons like Quinlan, who
had no hope of emerging from a comatose state to a cognitive, sapient
That same year, California enacted the Natural Death Act,
state.
which extended the right to refuse medical treatment to individuals who
are diagnosed as terminally ill.58 The legislature made the following express findings regarding the purpose of the legislation:
The Legislature finds that adult persons have the fundamental right to control the decisions relating to the rendering of
their own medical care, including the decision to have life-sustaining procedures withheld or withdrawn in instances of a terminal condition.
The Legislature further finds that modern medical technology. has made possible the artificial prolongation of human
life beyond natural limits.
The Legislature further finds that, in the interest of protecting individual autonomy, such prolongation of life for persons with a terminal condition may cause loss of patient dignity
and unnecessary pain and suffering, while providing nothing
medically necessary or beneficial to the patient.
The Legislature further finds that there exists considerable
uncertainty in the medical and legal professions as to the legality of terminating the use or application of life-sustaining procedures where the patient has voluntarily and in sound mind
evidenced a desire that such procedures be withheld or
withdrawn.
In recognition of the dignity and privacy which patients
have a right to expect, the Legislature hereby declares that the
laws of the State of California shall recognize the right of an
56. 70 N.J. 10, 355 A.2d 647, cert. denied, 429 U.S. 922 (1976).
57. Id. at 55, 355 A.2d at 671-72.
58. CAL. HEALTH & SAFETY CODE §§ 7185-7195 (West Supp. 1987). The Act specifies

procedures that a terminally ill patient may follow to ensure that his or her physician will
respect his or her decision to refuse treatment. These procedures consist of properly executing

a "Directive to Physicians" or living will. Section 7188 sets forth a form which must be
strictly followed. Id. § 7188. A living will is a written document, executed by a terminally ill
patient, directing his or her physician to withhold or withdraw life-sustaining procedures
where death is imminent and the procedures would serve only to artificially prolong the patient's life. Id. Such a directive may be revoked by the patient at any time, id. § 7189(a), and
unless revoked, will be effective for a period of five years. Id. § 7189.5.
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adult person to make a written directive instructing his physi-

cian to withhold or withdraw life-sustaining procedures in the
event of a terminal condition.59
Thus, the rights of terminally ill patients to refuse treatment appear
to stem from humane motivations. There are few, if any, benefits, other
than merely prolonging life, which would justify requiring a terminally ill

patient to submit to undesired treatment.
Recognizing these humane considerations, the Massachusetts
Supreme Court decided Superintendent of Belchertown State School v.
Saikewicz.6 ° In Saikewicz, the court held that an incompetent and terminally ill resident of a state school for the retarded should not be treated

for leukemia.61 In allowing a terminally ill patient to refuse medical
treatment and possibly hasten his death, the courts and legislatures recognize both that the patient is going to die in a short time anyway, and
that death is not caused by a lack of treatment, but by the illness itself.
In 1980, the Florida Supreme Court, adopting the opinion of the
Florida District Court of Appeal, recognized the right of a competent
terminally ill man to refuse extraordinary medical treatment.6" Florida

had no legislation similar to California's Natural Death Act on which to
rely.63 Finding no overriding state interest in ordering treatment for the
patient, the court of appeal had stated "we find no requirement in the law
that a competent, but otherwise mortally sick, patient undergo the surgery or treatment which constitutes the only hope for temporary prolongation of his life."'
By adopting this opinion, the Florida Supreme
Court added terminally ill patients to the list of patients who could de59. Id. § 7186.
60. 373 Mass. 728, 370 N.E.2d 417 (1977).
61. Id. at 759, 370 N.E.2d at 435. Joseph Saikewicz was 67 years old with an I.Q. often
and mental age of two years, eight months. Id. at 731, 370 N.E.2d at 420. The side effects of
the chemotherapy would have been very painful. Additionally, chemotherapy requires the
cooperation of the patient which Saikewicz would have been unable to give since he could not
understand what was happening to him. Id. at 734, 370 N.E.2d at 421. Because his life would
have only been prolonged an extra year by chemotherapy and because death without chemotherapy would be without discomfort, the court held that Saikewicz need not be treated. Id. at
759, 370 N.E.2d at 435.
62. Satz v. Perlmutter, 379 So. 2d 359 (Fla. 1980) [hereinafter Satz II], affg 362 So. 2d
160 (Fla. App. 1978) [hereinafter Satz I]. Perlmutter was a competent 73-year-old man suffering from Lou Gehrig's disease, a fatal affliction that left him virtually incapable of movement
and dependent on a respirator. Satz I, 362 So. 2d at 161. He had no desire to live in this
condition. Id.
63. The court noted that this was "the type [of] issue which is more suitably addressed in
the legislative forum" but concluded that "preference for legislative treatment cannot shackle
the courts when legally protected interests are at stake." Satz II, 379 So. 2d at 360.
64. Satz I, 362 So. 2d at 163.
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cide not to have medical treatment, even if it was necessary to prolong

their lives.
E. Competent, Nonterminally Ill Patients
Although competent, nonterminally ill patients theoretically have

always had the right to refuse medical treatment, surprisingly little case
law serves to confirm this right. In 1978, two different competent individuals each having gangrene in one or both legs refused to consent to
amputation of their legs.65 In both cases, the courts upheld the right to
refuse this medical treatment even though the patients were likely to die

without it.66 Neither of these individuals asserted a religious objection to
the treatment.6 7 In both cases, the courts held that the magnitude of the

bodily invasion required in amputating a limb was the decisive factor in

allowing the patient to refuse treatment. 8
Other courts have also addressed this issue as it relates to
nonterminally ill persons who were not adjudged incompetent and were
either in prison or involuntarily committed to mental institutions. In
several cases, the courts respected the individual's right to refuse medical
treatment. 69 In others, the individual's right to refuse medical treatment
was outweighed by a competing state interest, such as upholding orderly
prison administration. 70 The trend was clearly toward respecting the in65. See Lane v. Candura, 6 Mass. App. Ct. 377, 376 N.E.2d 1232 (1978) (77-year-old
woman with gangrene in right leg and foot allowed to refuse amputation) and In re Quackenbush, 156 N.J. Super. 282, 383 A.2d 785 (1978) (72-year-old man with gangrene in both legs
allowed to refuse amputation).
66. Lane, 6 Mass. App. Ct. at 378, 376 N.E.2d at 1236. The Lane court noted that Lane's
decision not to have the operation would "in all likelihood lead shortly to her death." Id. at
382, 376 N.E.2d at 1235. See also Quackenbush, 156 N.J. Super. at 290, 383 A.2d at 789. In
Quackenbush, the physician estimated that Quackenbush would die within about three weeks
without the operation. Id. at 285, 383 A.2d at 787.
67. See Lane, 6 Mass. App. Ct. at 377-81, 376 N.E.2d at 1233-34, and Quackenbush, 156
N.J. Super. at 283-84, 383 A.2d at 786.
68. Lane, 6 Mass. App. Ct. at 378 n.2, 376 N.E.2d at 1233 n.2; Quackenbush, 156 N.J.
Super. at 290, 383 A.2d at 789.
69. People v. Medina, 705 P.2d 961 (Colo. 1985) (en bane) (involuntary administration of
antipsychotic drugs improper where no emergency exists); Zant v. Prevatte, 248 Ga. 832, 286
S.E.2d 715 (1982) (prisoner on hunger strike had right to refuse forced feeding); In re Mental
Health of K.K.B., 609 P.2d 747 (Okla. 1980) (legally competent adult involuntarily admitted
to state mental hospital had right to refuse antipsychotic drugs).
70. See, e.g., Commissioner of Correction v. Myers, 379 Mass. 255, 399 N.E.2d 452
(1979). In Myers, the patient was an inmate in a state prison. Id. at 257-58, 399 N.E.2d at
453. He was suffering from a kidney condition that required hemodialysis, or blood filtering,
three times a week. Id. at 258, 399 N.E.2d at 454. The trial court found that Myers actually
refused dialysis as a protest against his incarceration in a medium, rather than minimum,
security prison. Id. at 259, 399 N.E.2d at 454. Therefore, the court decided that this motiva-
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dividual's right to determine what shall be done to his or her body. The

courts were slowly catching up with medical technology and the complex
legal and ethical issues presented by it.

Finally, two years before the Bouvia decision, the California Court
of Appeal decided Bartlingv. Superior Court,7 where it held that a competent patient suffering from several serious but nonterminal diseases

could refuse further treatment although this refusal would lead to his
death.72 The Bartling court evidenced its intent to decide with finality
the issue of when a physician may respect a patient's right to refuse medical treatment without fear of liability.7" This was the state of the law

when Elizabeth Bouvia's case reached the California Court of Appeal.

IV.

REASONING OF THE COURT

In analyzing Bouvia's case, the court of appeal first looked at the
cases and statutes supporting a competent adult's absolute right to refuse
medical treatment.7 4 After deciding that Bouvia had a right to refuse
75
medical treatment, the court addressed the exceptions to this right.
Finding that no exceptions applied to Bouvia, the court ordered removal

of the feeding tube.7 6 The following sections of this Note will discuss
how the court reached its conclusions.

A.

The Absolute Right to Refuse Medical Treatment

The court of appeal began its opinion with the proposition that

Bouvia had a right to refuse the "increased dehumanizing aspects" of her
physical condition caused by the nasogastric tube.77 By framing this rule
in unqualified terms, the court implied that this right was absolute. To
stress this point, the court stated that this right belonged exclusively to
tion was insufficient to outweigh the state's opposing interest in upholding orderly prison administration. Id. at 264, 399 N.E.2d at 457.
71. 163 Cal. App. 3d 186, 209 Cal. Rptr. 220 (1984).
72. Id. at 195, 209 Cal. Rptr. at 225. See infra text accompanying notes 87-91 for a further discussion of Bartling.
73. Id. at 197, 209 Cal. Rptr. at 226. The court stated: "Furthermore in future similar
situations, parties facing the problems confronting real parties here should be free to act according to the patient's instruction without fear of liability and without advance court approval." Id.
74. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1137-40, 225 Cal. Rptr. 297, 300-03
(1986). See infra notes 81-101 and accompanying text.
75. Bouvia, 179 Cal. App. 3d at 1142-45, 225 Cal. Rptr. at 304-06.
76. Id. at 1146, 225 Cal. Rptr. at 307.
77. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1134, 225 Cal. Rptr. 297, 299
(1986).
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Bouvia, and was not subject to judicial or medical veto. 78 Furthermore,
the court set the tone for its decision by indicating that it would not
overrule a patient's decision concerning her own treatment merely because her physicians disagreed with it. Finding that the normal trial and
appeal process was "wholly inadequate" to resolve Bouvia's dispute with
the hospital and doctors, the court decided that a prompt resolution was
justified. 79 The court then prefaced its analysis by declaring "a patient
has the right to refuse any medical treatment or medical service, even
when such treatment is labeled 'furnishing nourishment and hydration.'
This right exists even if its exercise creates a 'life threatening condition.' , Thus, the court's analysis began with the presumption that
Bouvia's decision to refuse treatment was controlling.
1. The doctrine of informed consent
The court's analysis of the right to refuse medical treatment started
with the concept of informed consent. Informed consent is a concept
which usually arises in the context of medical malpractice suits. A patient is considered uninformed when he or she consented to a treatment
or procedure without being informed by the treating physician of all the
risks or side effects involved."s Because the doctor has a duty to inform a
patient of the risks of the procedure, failure to do so is considered negligence in California if the patient does in fact suffer one of these side
effects. s2
The Bouvia court's treatment of this issue was cursory. It plainly
quoted the rule that "'[a] person of adult years and in sound mind has
the right, in the exercise of control over his own body, to determine
whether or not to submit to lawful medical treatment.' "83 In order for
this concept to have any meaning, the individual must have an option to
refuse the proposed treatment. The court then reasoned that "[it follows
that such a patient has the right to refuse any medical treatment, even
that which may save or prolong her life." 4 In this manner, the court
78. Id. at 1135, 225 Cal. Rptr. at 299.
79. Id. This part of the opinion discussed the propriety of immediate injunctive relief
rather than the normal trial and appeal process. The court stressed that the mental and emotional anguish Bouvia suffered while the feeding tube was in place justified immediate enforcement of her right to have the tube removed. Id.
80. Id. at 1137, 225 Cal. Rptr. at 300.
81. See, e.g., Cobbs v. Grant, 8 Cal. 3d 229, 502 P.2d 1, 104 Cal. Rptr. 505 (1972).
82. Id. at 240-41, 502 P.2d at 8, 104 Cal. Rptr. at 512.
83. Bouvia, 179 Cal. App. 3d at 1137, 225 Cal. Rptr. at 300 (quoting Cobbs v. Grant, 8
Cal. 3d 229, 242, 502 P.2d 1, 9, 104 Cal. Rptr. 505, 513 (1972) (emphasis in original)).
84. Id. at 1137, 225 Cal. Rptr. at 300-01 (citing Barber v. Superior Court, 147 Cal. App.
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found general support in the concept of informed consent for permitting

Bouvia to refuse her treatment.
2.

The right of privacy

Having determined that the right to refuse medical treatment exists
as an essential element of the doctrine of informed consent, the court

then discussed another source of this right. The court found that the
right to refuse medical treatment is recognized as part of the right of
privacy, which is protected by both the federal and state constitutions."5
The court cited a recent California case, Bartling v. Superior Court, 6 in
support of this principle.

In Bartling, an elderly man suffering from several serious but
nonterminal illnesses was attached to an artificial respirator.8 7 Mr.

Bartling was competent in the legal sense, and not comatose or in a vegetative state.88 Although he wanted to live, he sought removal of the respirator because he did not want to live dependent on the respirator.8 9 He
understood that if the respirator were removed he might die.9' The Los
Angeles Superior Court had refused to authorize removal of the respirator, determining that the right to have life support equipment disconnected was limited to comatose, terminally ill patients. 9 1 The California
Court of Appeal disagreed, stating, "[t]he right of a competent adult patient to refuse medical treatment is a constitutionally guaranteed right
which must not be abridged." 92 The court of appeal in Bouvia relied
heavily on Bartling. It found that while the facts in Bouvia were not
identical to the facts in Bartling,93 they were sufficiently similar to war3d 1006, 195 Cal. Rptr. 484 (1983) and Bartling v. Superior Court, 163 Cal. App. 3d 186, 209
Cal. Rptr. 220 (1984) (emphasis in original)).
85. Id. at 1137, 225 Cal. Rptr. at 301. The court cited article 1, section 1 of the California
constitution, which reads: "All people are by nature free and independent and have inalienable rights. Among these are enjoying and defending life and liberty, acquiring, possessing, and
protecting property, and pursuing and obtaining safety, happiness, and privacy,"
In support of its statement that the right to refuse medical treatment is a part of the right
of privacy protected by the federal constitution, the court cited Griswold v. Connecticut, 381
U.S. 479 (1965). Id. Griswold was not a decision regarding the right to refuse medical treatment per se; it established a right of privacy for married couples to use contraceptives. See
supra text accompanying notes 32-36. The United States Supreme Court has never ruled on
whether the federal constitution protects the right to refuse medical treatment.
86. 163 Cal. App. 3d 186, 209 Cal. Rptr. 220 (1984).
87. Id. at 189-90, 193, 209 Cal. Rptr. at 221, 223.
88. Id.at 193, 209 Cal. Rptr. at 223.
89. Id. at 191, 209 Cal. Rptr. at 222.
90. Id. at 192, 209 Cal. Rptr. at 223.
91. Id. at 193, 209 Cal. Rptr. at 223.
92. Id. at 195, 209 Cal. Rptr. at 225.
93. Bouvia, 179 Cal. App. 3d at 1138, 225 Cal. Rptr. at 301-02. Bouvia was similar to
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rant a like holding.9 4 Therefore, like Bartling, Bouvia was entitled to
have the hospital and doctors respect her decision to refuse medical
treatment. 95
According to the Bouvia court, the right to refuse medical treatment
is to be given the same respect as the right to privacy. "[E]xercise [of the
right to refuse medical treatment] requires no one's approval. It is not
merely one vote subject to being overridden by medical opinion." 96 The
court clearly meant that the right to refuse medical treatment is absolute.
It reiterated that the desires of the patient are paramount in a case such
as Bouvia's. 97 Because the patient was competent and able to make a
decision regarding treatment, she was entitled to do so.98
3. Terminally ill patients as compared to nonterminally ill patients
While terminally ill patients have a well-settled right to refuse medical treatment, the Bouvia case illustrates that the courts have had more
difficulty in holding that nonterminally ill patients have this right. 99 California recognizes that terminally ill patients should have the right to die
with dignity."° In 1976, the California Legislature passed the Natural
Death Act,"0 ' which specifies procedures a terminally ill person may follow to ensure that his or her right to refuse medical treatment will be
respected. The Bouvia court reasoned that although the Act was addressed to terminally ill patients, it expresses the state policy that competent adults have a fundamental right to make decisions about their own
medical care."2 Following this policy, the court found that the Natural
Death Act recognizes the right of nonterminally ill persons to give direcBartling in that her cerebral palsy and arthritis were also serious but not terminal diseases. Id.
at 1135-36, 1142, 225 Cal. Rptr. at 300, 304. Like Bartling, she was also competent and alert.
Id. at 1136, 225 Cal. Rptr. at 300. Furthermore, Bouvia was also dependent on a medical
device. Id.
The court seemed to be focusing on two major similarities: mental competence and
nonterminal condition. No other California cases concerning the right to refuse medical treatment contain both factors.
94. Id. at 1138, 225 Cal. Rptr. at 302.
95. Id.
96. Id. at 1137, 225 Cal. Rptr. at 301.
97. Id. at 1141, 225 Cal. Rptr. at 304 (quoting Bartling v. Superior Court, 163 Cal. App.
3d 186, 195, 209 Cal. Rptr. 220, 225 (1984)).
98. Id. at 1144, 225 Cal. Rptr. at 305. The court stated, "[b]eing competent, [Bouvia] has
the right to live out the remainder of her natural life in dignity and peace." Id.
99. See, e.g., Satz II, 379 So. 2d 359 (Fla. 1980).
100. See supra text accompanying note 58.
101. CAL. HEALTH & SAFETY CODE §§ 7185-7195 (West Supp. 1987). See supra note 57.
102. Bouvia, 179 Cal. App. 3d at 1139, 225 Cal. Rptr. at 302 (citing CAL. HEALTH &
SAFETY CODE § 7186 (West Supp. 1987)).
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tions concerning their medical care. 103 The court decided that no reason
existed to limit the exercise of the right to refuse treatment to terminally
ill patients." ° Underscoring this point, the court explained that this

right need not be approved by the legislature.105 The court reasoned that
because terminally ill patients have a right to refuse medical treatment,

nonterminally ill patients also have this right. 1°6 In both cases, the patient's illness or injury, not his or her refusal of treatment, would actually
cause the patient's death.
B.

Exceptions to the Right to Refuse Medical Treatment

The court addressed the issue of exceptions to an absolute right to
refuse medical treatment by referring to the reasoning of the courts in
two other cases 107 Bartling v. Superior Court 0 8 and Barber v. Superior
0 9 In Bouvia's situation, the court
Court.1
held that none of the asserted

exceptions applied.1 0 It found that most of the arguments advanced for
exceptions to an absolute right to refuse medical treatment had been rejected previously in Bartling and Barber."' Moreover, none of the factual differences between those two cases and Bouvia's case were sufficient
to persuade the court to reach an opposite result and deny her her right
12
to refuse medical treatment.
In Barber, the patient was in a coma from which he was unlikely to
103. Id. Health and Safety Code section 7193 states: "Nothing in this chapter shall impair
or supercede any legal right or legal responsibility which any person may have to effect the
withholding or withdrawal of life-sustaining procedures in any lawful manner. In such respect
the provisions of this chapter are cumulative." CAL. HEALTH & SAFETY CODE § 7193 (West
Supp. 1987).
104. Bouvia, 179 Cal. App. 3d at 1139-40, 225 Cal. Rptr. at 302.
105. Id.
106. Id. at 1140, 225 Cal. Rptr. at 302-03.
107. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1142, 225 Cal. Rptr. 297, 304
(1986).
108. 163 Cal. App. 3d 186, 209 Cal. Rptr. 220 (1984).
109. 147 Cal. App. 3d 1006, 195 Cal. Rptr. 484 (1983).
110. Bouvia, 179 Cal. App. 3d at 1142, 225 Cal. Rptr. at 304.
111. Id.
112. Id. See supra text accompanying notes 87-92 for a discussion ofBartling. In Barber v.
Superior Court, 147 Cal. App. 3d 1006, 195 Cal. Rptr. 484 (1983), two physicians were
charged with murder for terminating life support measures of a comatose patient at his family's request. The patient had severe brain damage and was in a vegetative state. Id. at 1010,
195 Cal. Rptr. at 486. The court of appeal issued a peremptory writ of prohibition restraining
the superior court from taking any further action in the case other than to dismiss the action.
Id. at 1022, 195 Cal. Rptr. at 494. The court also held that the physicians were under no duty
to continue treatment once it had proved ineffective. Id. at 1017, 195 Cal. Rptr. at 491. Ceasing to provide treatment was not an affirmative act, but rather an omission of further treatment. Id. at 1016, 195 Cal. Rptr. at 490. Under these circumstances, the physicians could not
be held responsible for murder. Id. at 1022, 195 Cal. Rptr. at 493.
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recover.1 13 In Bartling, the patient was not considered terminally ill,
although he did have cancer and several other medical maladies which
would eventually lead to his death.114 The Bouvia court, however, did
not discuss how these facts differed from Bouvia's. While her situation
was distinguishable because she was neither dying from her illness, nor in
a coma,' 15 the court ignored these differences.
The court noted that exceptions to the right to refuse medical treatment reflect four state interests that may override the patient's right.' 16
These interests consist of the state's interests in (1) preserving life;
(2) preventing suicide; (3) protecting innocent third parties; and
(4) maintaining medical ethical standards." 7 The doctors and hospital
asserted that Bouvia's facts were distinctive and tipped the scales in favor
of the state interests. 118 First, the doctors and hospital asserted that because Bouvia was a patient in a public facility, the state became a party to
the result of her conduct.' 19 They further argued that Bouvia was really
trying to starve herself to death, and the state would not be a party to
suicide. 120 In addressing this argument, the court concluded that the
policy of the State of California was not to preserve every life, especially
lives like Bouvia's which were painful and stripped of dignity.' 2 1 The
suicide and, therecourt also found that Bouvia did not intend to commit
122
suicide.
her
to
party
a
be
not
could
state
the
fore,
Next, the doctors and hospital argued that since Bouvia was neither
comatose, terminally ill, nor in a vegetative state, the relief she requested
was not justified. 1 23 These conditions have warranted removal of life
support systems in other cases, and the doctors and the hospital argued
that these are the only types of cases in which such action is justified. 24
The court countered with a discussion of quality of life versus quantity of
113. Id. at 1010, 195 Cal. Rptr. at 486.
114. Bartling, 163 Cal. App. 3d at 189-90, 209 Cal. Rptr. at 221.
115. Bouvia, 179 Cal. App. 3d at 1136, 225 Cal. Rptr. at 300.
116. Id. at 1142, 225 Cal. Rptr. at 304.
117. Id.
118. Id.
119. Id. The result of her conduct would be suicide and the state would not be an accessory
to suicide.
120. Id. The state's argument was that because aiding and abetting suicide is a crime, the
state could not be forced to commit a crime.
121. Id. at 1144, 225 Cal. Rptr. at 305.
122. Id. at 1144, 225 Cal. Rptr. at 306. The court was aware of Bouvia's history of attempted suicide. The court noted that "[e]ven if [Bouvia] had the specific intent to commit
suicide in 1983, while at Riverside, she did not carry out that plan." Id.
123. Id. at 1142, 225 Cal. Rptr. at 304.
124. Id.
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life.1 25 First the court found that in all of the cases to which the doctors
and hospitals alluded, the patient's quality of life was greatly diminished
26
and that this was a factor in permitting the patient to refuse treatment.1
Then, the court recognized that because Bouvia's quality of life was also
127
terribly diminished, she was also entitled to refuse treatment.
The court also addressed the doctors' and hospital's claim that because Bouvia had asked for medical treatment, she could not accept one
part of it, yet refuse the part that would be effective. The court pointed
out that Bouvia was
without means to go to a private hospital and, apparently, [the
state] hospital as a public facility was required to accept her.
Having done so [the state hospital] may not deny her relief
from pain and suffering merely because she has chosen to exercise her fundamental right to protect what little privacy re128
mains to her.
Bouvia suffered constant pain due to her degenerative arthritis. She was
unable to pay for private medical care, and had no choice but to accept
the needed medical care that was available from the state. The only care
that the state had been able to offer required hospitalization in a public
facility, so Bouvia had to check into the state hospital. The court held
that under these circumstances, Bouvia was not required to submit to
whatever treatment the physicians at the public hospital determined was
in her best interests. 12 9 It concluded that Bouvia had a right to reject a
particular portion of treatment, even if she chose to accept other aspects
30
of the treatment offered.'
1. Preservation of life
The court found that the legitimate goal of preservation of life may
not be advanced without regard to the costs to the individual patients. 13
While Bouvia could conceivably live an additional fifteen to twenty years
with proper feeding, the court held that quantity of life alone was not
sufficient to deny Bouvia her right to refuse treatment. 1 32 Equal weight
and consideration should be given to the quality of life, which the court
125. Id. at 1142-43, 225 Cal. Rptr. at 304-05. For further discussion of this reasoning, see
infra text accompanying notes 233-39.
126. Bouvia, 179 Cal. App. 3d at 1142-43, 225 Cal. Rptr. at 304-05.
127. Id.
128. Id. at 1145, 225 Cal. Rptr. at 306.
129. Id.
130. Id.
131. Id. at 1143-44, 225 Cal. Rptr. at 305.
132. Id. at 1142-43, 225 Cal. Rptr. at 304-05.
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found to be "an equal, if not more significant consideration."' 133 Moreover, the court decided that this evaluation was not for a court, physician, or ethics committee to make.134 Instead, it held that the decision
belonged to the patient whose life was at issue.' 3 5 This statement indicates that a competent patient has an absolute right to refuse medical
treatment when he or she determines that the quality of his or her life is
so diminished that it outweighs the possible length of that life. Although
the court did not state this conclusion explicitly, it implied that furthering the goal of preservation of life depended on the quality of that life.
Since Bouvia felt that her life had no redeeming qualities, the court declined to order treatment solely for the purpose of preserving her life.
2.

Prevention of suicide

The court also rejected the state's goal of preventing suicide as a
reason to order treatment for Bouvia. Although Bouvia had expressed a
desire to die in 1983,136 she claimed in court that she did not wish to
commit suicide. 137 The trial court held that despite Bouvia's present
claims, her desire to terminate her life motivated her to refuse medical
treatment. 38 The court of appeal flatly rejected this finding, because it
found no substantial evidence to support the trial court's determination. 139 The appellate court stated that Bouvia's desire to commit suicide
was irrelevant because the existence of a right does not depend on the
motivation for its exercise. 14° Based on this reasoning, the court again
asserted that the right to refuse medical treatment was absolute. Therefore, the court implicitly rejected prevention of suicide as a valid consideration for determining whether or not a patient may refuse treatment.
The court also considered the doctors' and hospital's concern with
possible criminal liability for assisting Bouvia's suicide. While committing suicide is not a crime,' helping a person commit suicide is.' 4 2
Thus, the doctors and hospital claimed that Bouvia should not be al133. Id. at 1142, 225 Cal. Rptr. at 304.
134. Id. at 1143, 225 Cal. Rptr. at 305.
135. Id.
136. Bouvia v. County of Riverside, No. 159780 (Riverside Super. Ct. 1983).
137. Bouvia v. Superior Court, 179 Cal. App. 3d at 1144, 225 Cal. Rptr. at 305 (quoting the
court below).
138. Id. at 1144, 225 Cal. Rptr. at 306.
139. Id.
140. Id. at 1145, 225 Cal. Rptr. at 306.
141. In re Joseph G., 34 Cal. 3d 429, 433-34, 667 P.2d 1176, 1178, 194 Cal. Rptr. 163, 16566 (1983).
142. CAL. PENAL CODE § 401 (West 1970). Section 401 states: "Every person who deliberately aids, or advises, or encourages another to commit suicide, is guilty of a felony." Id.
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lowed to refuse treatment because if she starved to death while under
their care, they would be liable for aiding and abetting suicide.1 4 3 The
court rejected this argument, reasoning that in order to aid and abet a
suicide, one must do an affirmative act-such as providing a gun or knife
or some other instrumentality by which another could immediately and
physically inflict a mortal wound on himself. 44 The court stated that
"[s]uch situations are far different than the mere presence of a doctor
during the exercise of [a] patient's constitutional rights."' 14 Moreover,
the court held that criminal liablity did not attach to honoring a competent and informed patient's refusal of medical treatment.146 Where a
competent adult is hospitalized and refuses to submit to certain treatment, the hospital and doctors will not be charged with aiding and abetting a suicide for respecting the patient's decision. Therefore, neither the
hospital nor the doctors faced any threat of criminal liability.
3. Protection of innocent third parties and the
maintenance of medical ethics
The court never specifically addressed the state's interests in protecting innocent third parties or in maintaining medical ethics. Consideration of these two interests was presumably included in the Bouvia court's
blanket statement that Bartling and Barber were dispositive of Bouvia's
case.' 4 7 The court did note that Bouvia had no dependents, which would
support a finding that innocent parties would not be injured by Bouvia's
decision to refuse treatment. 4 8 With respect to medical ethics, the court
stated that because the hospital was a public facility required to accept
indigent patients such as Bouvia, and since it did accept Bouvia, it may
not refuse to relieve her pain and suffering because she had chosen to
exercise her right to refuse medical treatment.' 4 9 Therefore, regardless of
143.
144.
145.
146.

Bouvia, 179 Cal. App. 3d at 1144-45, 225 Cal. Rptr at 306.
Id. at 1145, 225 Cal. Rptr. at 306.
Id.
Id.

147. Id. at 1142, 225 Cal. Rptr. at 304.

148. Id. at 1136, 225 Cal. Rptr. at 300. Actually, the court stated that Bouvia had suffered
a miscarriage and her husband had left her. Id. Implied in this mini-biography is the fact that
Bouvia had no dependents.
Generally, the courts' concern with innocent third parties centers on dependent children.
See, e.g., Application of the President and Directors of Georgetown College, Inc., 331 F.2d
1000 (D.C. Cir.), cert. denied, 377 U.S. 978 (1964) (25-year-old mother of seven-month-old
child required to submit to blood transfusion); St. Mary's Hosp. v. Ramsey, 465 So. 2d 666
(Fla. App. 1985) (27-year-old father of minor daughter allowed to refuse necessary blood
transfusion because evidence indicated minor daughter would be supported by mother and
grandparents).
149. Bouvia, 179 Cal. App. 3d at 1145, 225 Cal. Rptr. at 306.
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what decision medical ethics would dictate, Bouvia's decision was
controlling.
C. The Concurring Opinion
Justice Compton in his concurring opinion stated that a competent
adult has an absolute right to refuse medical treatment and thereby to
commit suicide.'" 0 He further stated that the state and the medical profession should attempt to relieve suffering by not only permitting a pa-

tient to die with ease and dignity, but also by assisting a patient in
reaching this goal.' 5 1 He expressed his opinion that the statutory prohibition against aiding and abetting suicide is both "archaic and inhumane."' 5 2 Essentially, Justice Compton proposed the legalization of
euthanasia.1 53 The concurring opinion suggested transforming the right
to refuse medical treatment into a right to compel medical personnel to
assist in suicide. The majority found it unnecessary to reach this issue
because it found that Bouvia did not wish to commit suicide.

IV.
A.

ANALYSIS OF THE DECISION

Balancing the Interests of the Patientand the State

The right to refuse medical treatment is not absolute. In determining whether an individual can refuse medical treatment, the courts began
balancing the state interest in ordering treatment against the individual's
interests in refusing treatment.15 4 This balancing test weighs four basic
state interests in ordering treatment against the individual patient's interests in refusing treatment. 55 The four state interests are: (1) the preservation of life; (2) the protection of the interests of innocent third parties;
(3) the prevention of suicide; and (4) maintaining the ethical integrity of
the medical profession.' 5 6 Each of these factors is analyzed in the follow150. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1146-48, 225 Cal. Rptr. 297, 307-08
(1986) (Compton, J., concurring).
151. Id. at 1147, 225 Cal. Rptr. at 307 (Compton, J., concurring).
152. Id. at 1146, 225 Cal. Rptr. at 307 (Compton, J., concurring).
153. Euthanasia, commonly referred to as mercy killing, is a very controversial topic. A
British historian and biographer was sharply criticized when he disclosed that King George V
had died of injections of cocaine and morphine, administered to end his suffering. L.A. Times,
Nov. 28, 1986, Part 1, at 5, col. 1. A biographer of King George V called the doctor's actions
"'nothing short of murder,' and a [sic] expert on the British peerage said the king's wife,
Queen Mary, never would have condoned euthanasia." Id.
154. Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 370 N.E.2d
417 (1977). This was the first case to list and balance these four elements.
155. Id.at 741, 370 N.E.2d at 425.
156. Id.
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ing sections and applied to the facts in Bouvia v. Superior Court.'5 7
1. The state interest in the preservation of life
In Superintendent of Belchertown State School v. Saikewicz, 1 8 the
Massachusetts Supreme Court recognized preservation of life as the most
significant state interest.' 59 The Bouvia court disagreed and concluded
that none of the state interests, including the preservation of life, was
sufficient to deny Bouvia the right to refuse medical treatment.'
The
Bouvia court reasoned that quality of life must be given equal weight to
quantity of life when determining whether the state interest in preserving
this life outweighs the patient's right to refuse treatment.' 61 In Bouvia,
the trial court found that with sufficient feeding, Bouvia could live another fifteen to twenty years.'16 However, the court of appeal ignored
this finding, focusing instead on the quality of Bouvia's life, which it
found was "diminished to the point of hopelessness, uselessness,
unenjoyability and frustration."' 163 Accordingly, the court held that the
decision to refuse medical treatment belonged to Bouvia alone. 164 Implicit in this holding was a rejection of the state interest in preserving her
life.
Generally, the state interest in preservation of life by itself is not
65
sufficient to outweigh a patient's right to refuse medical treatment.
This interest may be viewed as having two components: "an interest in
preserving the life of the particular patient, and an interest in preserving
157. 179 Cal. App. 3d 1127, 225 Cal. Rptr. 297 (1986).
158. 373 Mass. 728, 370 N.E.2d 417 (1977).
159. Id. at 741, 370 N.E.2d at 425. See also Bartling v. Superior Court, 163 Cal. App. 3d
186, 195, 209 Cal. Rptr. 220, 225 (1984).
160. Bouvia, 179 Cal. App. 3d at 1142, 225 Cal. Rptr. at 304.
161. Id.
162. Id.

163. Id.
164. Id. at 1143, 225 Cal. Rptr. at 305.

165. Usually, several factors are involved. For example, in Commissioner of Correction v.
Myers, 379 Mass. 255, 399 N.E.2d 452 (1979), an inmate in a state prison was not permitted to

refuse kidney dialysis treatment. The Myers court held that the state interest in orderly prison
administration outweighed the prisoner's right to refuse treatment. Id. at 264, 399 N.E.2d at
457. See also John F. Kennedy Memorial Hosp. v. Heston, 58 N.J. 576, 279 A.2d 670 (1971),

where the New Jersey Supreme Court approved blood transfusions for a Jehovah's Witness
who had refused to consent on religious grounds. The court held that the interest of the hospi-

tal and staff in upholding medical ethics, as well as the state interest in preserving life, outweighed Heston's right to refuse treatment. Id. at 584-85, 279 A.2d at 74. Another significant
but unmentioned factor in Heston was that the patient was a healthy 22-year-old who completely recovered with treatment, but who would have died without it. Id. at 578, 279 A.2d at
671.
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'
However, despite the two-pronged nature of
the sanctity of all life." 166
this interest, unless some other compelling state interest is involved,
courts will not order treatment because the patient's personal interest in
directing the course of his or her own life is stronger than the state interest in preserving life. 167 The state does not have to live with the consequences of forced treatment, but the patient must live with those
consequences every day.

2.

Protecting medical ethics and insulating the
medical profession from liability

Just as courts will not order treatment over a patient's objection
merely because the state expresses an interest in the preservation of life,
courts will not order treatment solely to protect medical ethics. 168 The
Bouvia court reasoned that if a patient's right to refuse medical treatment
is to be meaningful, it must be superior to the interests of the patient's
doctors and the hospital. 169 A Florida District Court of Appeal
explained:
It is all very convenient to insist on continuing [the patient's]
life so that there can be no question of foul play, no resulting
liability and no possible trespass on medical ethics. However, it
is quite another matter to do so at the patient's sole expense
and against his competent will, thus inflicting never ending
physical torture on his body until the inevitable, but artificially
suspended, moment of death. Such a course of conduct invades
freethe patient's constitutional right of privacy, removes his
70
self-determine.
to
right
his
invades
and
choice
of
dom
Thus, the patient's interest in refusing treatment outweighs the state in166. In re Conroy, 98 N.J. 321, 349, 486 A.2d 1209, 1223 (1985) (citing Cantor, Quinlan,
Privacy, and the Handling of Incompetent Dying Patients, 30 RUTGERS L. REv. 239, 249
(1977)).
167. Id. at 349, 486 A.2d at 1223. Conroy contains a good discussion of the four state
interests and the countervailing patient's interests in bodily self-determination.
168. Heston, 58 N.J. at 584-85, 279 A.2d at 674. See supra note 165 for a discussion of
Heston.
169. Bouvia, 179 Cal. App. 3d at 1141, 225 Cal. Rptr. at 304 (quoting Bartling v. Superior
Court, 163 Cal. App. 3d 186, 195, 209 Cal. Rptr. 220, 225 (1984)) (footnote omitted).
170. Satz I, 362 So. 2d 160, 164 (Fla. App. 1978), aff'd, 379 So. 2d 359 (Fla. 1980). Satz I
involved a competent adult patient, Perlmutter, who was suffering from a terminal illness.
Conversely, Bouvia was not terminally ill, although her disease was incurable and irreversible.
Bouvia, 179 Cal. App. 3d at 1143, 225 Cal. Rptr. at 305. However, the Bouvia court concluded
that Bouvia's condition was similar enough to Perlmutter's to rely on Satz I and reject the
hospital's and doctors' contention that medical ethics dictated them to continue forced feeding.
Id.
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terest in protecting medical ethics. This reasoning is logical, since the
patient must bear the consequences.

When the question of civil or criminal liability for the patient's resulting death was presented in Barber v. Superior Court, 7 I the California

Court of Appeal clearly ruled that neither a physician nor hospital will
be held criminally liable for merely discontinuing "heroic" life support
measures. 172 The court of appeal did not consider termination of life
support as an affirmative act, but instead considered it a withdrawal of
further treatment.' 73 Heroic measures include respirators and intravenous administration of nourishment and liquid, among others. 174 The

Barber court reasoned that a physician is under no duty to continue
treating a patient when, in the patient's view, the treatment's burdens
outweigh its benefits to the patient. 17 Therefore, because a physician or
hospital has no duty to further treat a patient under these circumstances,
176
they cannot be held criminally liable for failing to do SO.

Furthermore, a physician will not be held civilly liable in such a
case. The same court of appeal that decided a physician could not be
held criminally liable for complying with his patient's wishes has also
held that where a competent adult has refused medical treatment, a physician is "free to act according to the patient's instruction without fear of

[civil] liability ....

When Bouvia's case reached this court of appeal,

171. 147 Cal. App. 3d 1006, 195 Cal. Rptr. 484 (1983).
172. Id. at 1022, 195 Cal. Rptr. at 493.
173. Id. at 1016, 195 Cal. Rptr. at 490.
174. Id. In Barber, after the patient died, two physicians were charged with murder for
previously removing intravenous tubes from the patient whose severe brain damage had left
him in a permanent vegetative state. Id. at 1010, 195 Cal. Rptr. at 486.
175. Id. at 1019, 195 Cal. Rptr. at 491. Herbert, the patient in Barber,was unable to consent to or refuse treatment himself. His family requested, in writing, that "'all machines [be]
taken offthat are sustaining life [sic].''" Id. at 1010, 195 Cal. Rptr. at 486. In this type ofcase,
the determining factors are whether a reasonable chance exists that the patient may return to a
"'cognitive and sapient life,'" id. at 1019, 195 Cal. Rptr. at 492 (quoting In re Quinlan, 70
N.J. 10, 51, 355 A.2d 647, 669, cert. denied, 422 U.S. 922 (1976)), or "' a remission of symptoms enabling a return towards a normal, functioning, integrated existence.'" Id. (quoting In
re Dinnerstein, 6 Mass. App. Ct. 466, 473, 380 N.E.2d 134, 138 (1978)). If neither of these
outcomes is possible, treatment may be discontinued at the request of a surrogate for the patient. Id. at 1021, 195 Cal. Rptr. at 493. The court declined to define who a surrogate must
be, concluding that this is a legislative function. Id. Instead, the court merely decided that
since no legislative requirement of prior judicial approval existed, Herbert's wife, as the appropriate surrogate, could decide to withdraw treatment without prior judicial approval. Id.
176. Id. at 1022, 195 Cal. Rptr. at 495.
177. Bartling, 163 Cal. App. 3d at 197, 209 Cal. Rptr. at 226. Bartling was a competent,
70-year-old man who was suffering from several serious illnesses including cancer, emphysema, and arteriosclerosis. Id. at 189, 209 Cal. Rptr. at 221. Bartling died before the court of
appeal was able to grant the injunction he requested which would have ordered removal of a
respirator keeping him alive. Id. The court held that if Bartling had been alive, the hospital
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the court again held that "[n]o criminal or civil liability attaches to hon'
oring a competent, informed patient's refusal of medical service." 178

3. Protecting innocent third parties
In some cases, courts have authorized medical treatment over the
patient's objections where the patient had minor dependents. 179 These
cases typically involve young parents with very good prognoses for recovery who object to blood transfusions on religious grounds.18 ° However, courts have recently allowed the patient to refuse medical treatment
even where he or she had a dependent child.'
Bouvia had no children, so protecting innocent third parties was not
an issue in her case. 18 2 In most cases where courts have authorized withdrawal or refusal of treatment, the patient had no minor children. 8 3 By
and physicians "could not have been criminally or civilly liable for carrying out his instructions." Id. at 197, 209 Cal. Rptr. at 226 (footnote omitted). In fact, failure to carry out the
patient's instructions may potentially lead to civil liability for a battery, which is what
Bartling's complaint originally alleged. Id. at 194, 209 Cal. Rptr. at 224.
178. Bouvia, 179 Cal. App. 3d at 1145, 225 Cal. Rptr. at 306.
179. See, e.g., Application of the President and Directors of Georgetown College, Inc., 331
F.2d 1000 (D.C. Cir.), cert. denied, 377 U.S. 978 (1964) (25-year-old mother of seven-monthold child required to submit to blood transfusion); United States v. George, 239 F. Supp. 752
(D. Conn. 1965) (39-year-old father of four required to submit to blood transfusion).
180. See, eg., Georgetown College, 331 F.2d 1000 (25-year-old Jehovah's Witness refused
blood transfusion on religious grounds); George, 239 F. Supp. 752 (39-year-old man refused
blood transfusion as contrary to his beliefs as Jehovah's Witness).
181. See, e.g., St. Mary's Hosp. v. Ramsey, 465 So. 2d 666 (Fla. App. 1985), where the
court held that the patient could refuse a blood transfusion necessary to save his life, even
though he had a minor daughter for whom he paid $50 a week in support. Id. at 668-69. In
Ramsey, the court found that the following factors were relevant: (1) The parents were divorced and the child lived with her mother in another state, so the father/patient rarely saw
the child; (2) evidence showed that the mother and both families would support the child; and
(3) evidence also showed that the father/patient owned a small annuity which named the child
as a beneficiary. Id. at 668. Thus, the state interest in ensuring that minor children do not
become wards of the state did not necessitate keeping the father alive.
Another factor responsible for allowing a patient to refuse a blood transfusion is the recent judicial notice that blood transfusions are not as safe and simple as once believed; "adverse consequences, perhaps abhorrent to the donee... can arise from a transfusion of impure
blood." Id. This observation by the court appears to be a thinly veiled reference to Acquired
Immune Deficiency Syndrome (AIDS) which can be transmitted through transfusions of blood
from an infected donor. See generally C. Koop, THE SURGEON GENERAL'S REPORT ON
ACQUIRED IMMUNE DEFICIENCY SYDROME 1986, reprintedin L.A. Times, Dec. 7, 1986, spe-

cial section.
182. See supra note 148; see also Bouvia, 179 Cal. App. 3d at 1136, 225 Cal. Rptr. at 306.
183. See, e.g., Satz v. Perlmutter, 362 So. 2d 160 (Fla. App. 1978), aff'd, 379 So. 2d 359
(Fla. 1980) (adult with no minor dependents, suffering from terminal illness, allowed to have
respirator removed); Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728,
370 N.E.2d 417 (1977) (62-year-old mentally retarded patient who suffered from leukemia and
who had no dependents not required to have chemotherapy); Lane v. Candura, 6 Mass. App.
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contrast, Bouvia, an indigent, was herself a dependent of the state.
Where the patient is indigent, the state interest is furthered by allowing
the patient to refuse treatment that is administered at the state's expense. 184 Thus, the state's interest in preserving life is pitted against the
state's other interest in preserving its funds. While the fiscal argument
has never been raised in a case, it may plausibly be a hidden motivation
in cases concerning indigent patients.
In Bouvia's case, none of the three state interests discussed above
posed a serious impediment to her exercise of the right to refuse medical
treatment. Rather, the court had little trouble disposing of each argument. Bouvia had only one state interest to overcome-that of preventing suicide.
B.

Suicide: The DeterminingFactor

The state interest in preventing suicide could have forced a contrary
result in Bouvia's case had the court of appeal found, as did the trial
court, that she was really trying to commit suicide by starvation. When
a patient seeks to die and refuses treatment that would prolong life, several legal issues arise.
1. Overturning a finding of suicidal intent
The trial court found that Bouvia's refusal of medical treatment was
motivated by her desire to terminate her life.' 85 Because the court of
appeal could find no substantial evidence to support this conclusion, it
reversed the trial court's decision.' 8 6 The court of appeal decided that
since Bouvia was no longer physically able to consume enough nutrients
to subsist, her failure to eat was not an attempt at suicide by starvation. "8' 7 When Bouvia tried to reject her feeding tube, she was refusing
treatment. Like any patient who refuses treatment, Bouvia was merely
Ct. 377, 376 N.E.2d 1232 (1978) (77-year-old woman suffering from gangrene in one leg and
whose children were all adults allowed to forego amputation); In re Quinlan, 70 N.J. 10, 355
A.2d 647, cert. denied, 429 U.S. 922 (1976) (22-year-old woman in persistent vegetative state
who had no dependents taken off respirator).
184. Thus, the court's decision to permit Bouvia to refuse treatment, although it could ultimately lead to her death, was not necessarily an altruistic enforcement of her constitutional
rights. The state obtained the best possible result under the court's decision. The state hospital and its physicians were insulated from liability, while the state was spared the expense of
Bouvia's treatment, especially if Bouvia should die. See Engelhardt & Malloy, Suicide and
Assisting Suicide: A Critique of the Legal Sanctions, 36 Sw. L.J. 1003, 1020 (1982).

185. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1144, 225 Cal. Rptr. 297, 305-06
(1986).
186. Id. at 1144, 225 Cal. Rptr. at 306.
187. Id.
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allowing nature to take its course.' 8 8 This situation differed from ac189
tively seeking to commit suicide.
The state interest in preventing suicide is one of the four factors
balanced against the patient's interests in self-determination and refusing
treatment. 190 By finding that Bouvia was not trying to commit suicide,
the state interest in preventing suicide was not implicated. The court had
already ruled that the other three state interests were insufficient to deny
Bouvia her right to refuse medical treatment. 19 1 Therefore, no other
state interest existed to balance against Bouvia's interest in refusing treatment. The only interests left on the scale were Bouvia's, tipping it in her
favor.
The Bouvia court's reasoning was somewhat similar to that used by
a Florida court in two cases-Satz v. Perlmutter192 and St. Mary's Hospital v. Ramsey.'9 3 In Satz, the patient, Perlmutter, was a competent seventy-three-year-old man dying of Lou Gehrig's disease.194 He wanted to
live, but only "under his own power"; 9 ' therefore, he sought removal of
a respirator which concededly kept him alive. 196 The court held that
since Perlmutter wanted to live and had not self-induced his affliction,
his
197
refusal of further treatment could not be considered suicidal.
Similarly, in Ramsey, a twenty-seven-year-old competent man was
suffering from kidney disease which required a blood transfusion.' 9 8
Since Ramsey was a Jehovah's Witness, he refused the transfusion on
religious grounds. 19 9 Like Perlmutter, Ramsey neither wanted to die nor
had he self-induced his condition. °" Again, the Florida court held that
these two factors precluded a finding of attempted suicide by the patient's
refusal of treatment.2 0 1
Bouvia is similar to both Perlmutter and Ramsey in that she did not
188. Id.

189. Id. The most significant factor in determining whether a patient is attemping suicide
or merely allowing nature to take its course is whether the patient "set the death producing
agent in motion with the intent of causing his own death." Bartling v. Superior Court, 163
Cal. App. 3d 186, 196, 209 Cal. Rptr. 220, 226 (1984).
190. See supra text accompanying note 156.
191. See supra text accompanying notes 131-35 and 147-49.
192. 362 So. 2d 160 (Fla. App. 1978), aff'd, 379 So. 2d 359 (Fla. 1980).
193. 465 So. 2d 666 (Fla. App. 1985).
194. Satz I, 362 So. 2d at 161.
195. Id. at 162-63. Perlmutter wanted to live without any mechanical assistance.
196. Id. at 163.
197. Id.
198. 465 So. 2d at 667.
199. Id. at 668.
200. Id. at 669.
201. Id.
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self-induce her cerebral palsy. 20 2 The Bouvia court concluded that due to
her changed condition, Bouvia was unable to eat enough food to subsist. 20 3 A reader of this opinion must make the following inferences:
(1) Bouvia's cerebral palsy had worsened; (2) due to this decline, Bouvia
could not consume sufficient nutrients; and (3) Bouvia did not self-induce
her inability to consume adequate nutrients. The court did not assert
that Bouvia wanted to live, as did Perlmutter and Ramsey. Instead, the
2 4
court found that Bouvia was resigned to accept a premature death. 0
The court further rejected the idea that an intent to commit suicide was
relevant in determining whether a patient could refuse treatment. 20 5 The
court reasoned: "if a right exists, it matters not what 'motivates' its exercise. "206 While the court's reasoning is generally correct, the court has
engaged in circular reasoning, because the question posed was not the
motivation, but the existence of the right.
Interestingly, the Bouvia court never defined suicide or discussed
what acts would constitute suicide. Instead, the court stated that it need
not define suicide, and concluded that the California Supreme Court had
already "dealt with the matter" in an earlier case.20 7 However, in that
case, In re Joseph G.,208 the supreme court did not address the issue of
suicide per se; it merely set forth the difference between murder and aiding and abetting suicide. 209 Thus, the Bouvia court reached its ultimate
finding of fact-that Bouvia was not attempting to commit suicidewithout ever defining suicide or analyzing Bouvia's actions in that
context.
Was Bouvia trying to commit suicide? Only Bouvia knows the answer to this question. However, using a definition of suicide advanced by
one commentator, the evidence of suicide that was present in the case
may be analyzed. According to this commentator,
[a] person commits suicide if:
(1) that person intentionally brings about his or her own
death;
(2) others do not coerce him or her to do the action; and
(3) death is caused by conditions arranged by the person
202. Bouvia, 179 Cal. App. 3d at 1135, 225 Cal. Rptr. at 299. Bouvia had cerebral palsy
since birth.
203. Id. at 1144, 225 Cal. Rptr. at 306.
204. Id.
205. Id. at 1145, 225 Cal. Rptr. at 306.
206. Id.
207. Id. (citing In re Joseph G., 34 Cal. 3d 429, 667 P.2d 1176, 194 Cal. Rptr. 163 (1983)).
208. 34 Cal. 3d 429, 667 P.2d 1176, 194 Cal. Rptr. 163 (1983).
209. Id. at 436, 667 P.2d at 1180, 194 Cal. Rptr. at 167.
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for the purpose of bringing about his or her own
21 0
death.
The critical element in this definition is intent. The court of appeal
held that Bouvia did not intend to bring about her own death. Instead,
the court found that Bouvia chose to accept an earlier death.2 1' The trial
court had reached the opposite conclusion, finding that Bouvia's refusal
of the feeding tube was motivated by her desire to terminate her life.212
The trial court was of the opinion that, if Bouvia chose to, she could
orally ingest food.2" 3 Therefore, the trial court's finding that Bouvia intended to commit suicide probably rested, in part, on the implicit finding
that Bouvia could eat sufficient amounts of food to subsist, but that she
refused to do so because she wished to die. To the trial court, Bouvia
was merely a stubborn patient who had not fooled her doctors or the
judge. Finding this paternalistic approach distasteful, the court of appeal
reversed. According to the court of appeal, Bouvia was physically unable to eat, through no fault of her own. Therefore, the element of intent
was absent.
The second requirement for a finding of suicide under this definition
is an absence of coercion. Bouvia certainly was not pushed into rejecting
nutrients. The doctors and hospital fought her decision to terminate
treatment, as evidenced by this lawsuit. It would be ludicrous to argue
that her attorneys were coercing her by representing her in her action to
compel the doctors to remove the feeding tube. The opinion does not
mention any other coercion by other persons. Therefore, the second element of this definition is present.
The third element of suicide, a finding that the person arranged the
conditions which caused his or her death, is ambiguous in Bouvia's case.
Bouvia did not arrange her cerebral palsy, nor did she arrange to be bedridden in a hospital. The question is whether she arranged her inability
to eat. The court of appeal decided that she had not arranged this condition. Persons who attempt to starve themselves to death "purposely set
in motion" the agency of their deaths.21 4 Bouvia concededly attempted
to starve herself to death in 1983.2"5 She also told a staff member at the
state hospital in 1986 that she wanted to die.21 6 However, she claimed in
210. J. RACHELS, THE END OF LIFE 81 (1986).
211. Bouvia, 179 Cal. App. 3d at 1144, 225 Cal. Rptr. at 306.
212. Id. at 1144, 225 Cal. Rptr. at 305-06 (quoting the trial court's statement of opinion).
213. Id. at 1144, 225 Cal. Rptr. at 306.
214. Byrn, Compulsory Lifesaving Treatment for the Competent Adult, 44 FORDHAM L.
REV. 1, 18 (1975).
215. Bouvia, 179 Cal. App. 3d at 1136, 225 Cal. Rptr. at 300.
216. Id. at 1144, 225 Cal. Rptr. at 305.
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this action that she did not wish to commit suicide.2 17 The court of appeal made a distinction between wanting to die and wanting to commit
suicide. The court rejected the argument that Bouvia arranged for her
failure to eat. Therefore, Bouvia did not fulfill the third element for a
finding of suicide.21 8
2.

Suicide and competency

The other problem with a finding of suicidal intent bears on the
question of competency. In the United States, including California, suicide is considered an expression of mental illness. 2 19 Therefore, a finding
of suicidal intent precludes a finding of mental competency, and vice
versa. The Bouvia court faced this dilemma by finding that Bouvia was
competent and by rejecting a finding of suicidal intent. A finding of competency and suicidal intent would have been logically unsound.
The significance of this concept is that the courts give great defer220
ence to a competent person's decision to refuse medical treatment.
However, if a court is faced with an incompetent patient, it must first
determine what choice the patient would have made if he or she was
competent to make the choice.22 1 Most often, incompetency arises from
the patient's comatose or vegetative state. 2 2 The court must complete a
much more complex analysis in cases involving incompetent patients.
Therefore, in close cases courts appear to prefer to find that the patient is
competent, thereby avoiding the analytical difficulties of the alternative.
3. Is there a right to commit suicide?
The Bouvia decision has been criticized as an attempt by the court to
create a "right to suicide. ' 223 The court found that Bouvia was not trying to commit suicide, so it did not have to address the issue of whether
217. Id.

218. On a common sense level, a reasonable person aware of Bouvia's case could easily find
that she intended to starve herself to death and that she feigned inability to swallow sufficient
nutrients without nausea. While Bouvia asserted that she did not want to commit suicide, this
assertion should be given little weight since she did not deny that she welcomed death. Credit
is due Justice Compton for being candid in his concurring opinion, which noted that this was
probably the case. Id. at 1146-47, 225 Cal. Rptr. at 307 (Compton, J., concurring).
219. Joseph G., 34 Cal. 3d at 433, 667 P.2d at 1178, 194 Cal. Rptr. at 165 (quoting HENDIN,
SUICIDE IN AMERICA 23 (1982)).
220. See, e.g., In re Conroy, 98 N.J. 321, 353, 486 A.2d 1209, 1225 (1985).
221. Id. at 360, 486 A.2d at 1229.
222. See, e.g., Conroy, 98 N.J. 321, 486 A.2d 1209 (elderly woman who was severely demented); In re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976) (22-year-old woman in coma).
223. Mahony, Elizabeth Bouvia versus Superior Court, 9 L.A. LAW. Dec. 1986 at 30, 33.
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there is a right to do so. 224 Therefore, any discussion in the Bouvia opinion of a right to commit suicide is merely dictum.
Aside from the Bouvia opinion, is there a right to suicide? Surely,
this right, if it exists, is not codified or embodied in the holding of a case.
On the other hand, successful suicide is not a crime in California or any
other state.22 5 In the sense that people are entitled to do what is not
legally forbidden, there is a limited right to commit suicide, independent
of Bouvia. Like any other individual right, this right should end where
the rights of others begin. Thus, there is no right to commit suicide in a
hospital with the assistance of hospital personnel. Two commentators
have described this limited right in the following way:
The determination of one's own life, including suicide...
is a private matter and should not be interfered with simply
because it occasions public moral outrage. Such interference
would involve the use of public force by some members of the
community against other members of the community. The line
between proper public activities . . . and the private sphere
must in each case be drawn with care. The right to engage in
suicide... as a private.., activity should thus not extend to
the right to commit suicide in a public place without the consent of those who might be forced to be onlookers, nor on the
property of others without their consent.2 26
Bouvia should not have been allowed to commit suicide, if that was
what she was attempting to do, in a public place such as a state hospital,
without the consent of forced onlookers such as hospital personnel.
Moreover, a private hospital, as property of others, should not be forced
to accept Bouvia so that she may commit suicide there. If a right to
commit suicide exists, it is only the limited right to do so privately, on
22 7
the actor's own property, and successfully.
A further consideration is the fact that aiding and abetting suicide is
a crime in the vast majority of states, 2 8 including California. 22 9 A person who wishes to commit suicide and to remain within the law must act
independently, without any assistance whatsoever. There is no right to
an assisted suicide.
224. See supra notes 186-91 and accompanying text.

225. Joseph G., 34 Cal. 3d at 433, 667 P.2d at 1178, 194 Cal. Rptr. at 165.
226. Engelhardt & Malloy, supra note 184, at 1033-34 n.151.

227. In California, attempted suicide is not a crime, although it is in some other states.
Therefore, a person's right to commit suicide in those states is only effective if the suicide is
successful.
228. Engelhardt & Malloy, supra note 184, at 1019.
229. CAL. PENAL CODE § 401 (West 1970).

250
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The Bouvia court held that a physician will not be held criminally
liable for "honoring a competent, informed patient's refusal of medical
service. ' ' 2 ° Because aiding and abetting suicide requires some type of
affirmative conduct, the aider must play an active role in bringing about
the death of the patient.2 3 1 The court distinguished this active role from
the passive role of a doctor who is merely present while the patient exercises his or her right to refuse treatment.23 2 Therefore, if a competent
patient, knowing the consequences, chooses to reject medical treatment,
his or her physician will not be held liable for aiding and abetting suicide
by terminating treatment.
C. Other Problems with the Opinion
There are no easy answers-moral, legal, or ethical-to the question
of what circumstances are necessary before a person may refuse medical
treatment. Many considerations surround the issue, and they cannot always be easily harmonized. The Bouvia court grappled with many of
these difficult issues.
1. Quality of life as opposed to quantity of life
One expert in the field of law and medical ethics petitioned the California Supreme Court to decertify 33 the Bouvia opinion because of the
confusing discussion concerning quality of life. 234 According to this expert, the problem with the court's discussion is that it "is capable of being read as tying the exercise of a patient's right to refuse treatment to
the perception of that patient's 'quality of life.' ,35 This interpretation is
inconsistent with the court's broad statement that "[t]he right to refuse
treatment is basic and fundamental .... Its exercise requires no one's
approval. '236 Despite the court's broad statement, a reader of the opinion could easily believe that competent, informed adults have an absolute
230. Bouvia, 179 Cal. App. 3d at 1145, 225 Cal. Rptr. at 306.
231. Id.
232. Id.
233. To decertify an opinion, the court orders that the opinion be removed from the published reporters. The result of the case is binding on the actual litigants, but the opinion has no
precedential value.
234. L. Rothenberg, Request for Depublication (April 29, 1986) (copy on file at office of
Loyola of Los Angeles Law Review) [hereinafter Request for Depublication]. The opinion was
not decertified. See supra text accompanying notes 233-35 for a discussion of this portion of
the court's opinion.
235. Request for Depublication, supra note 234, at 1.
236. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1137, 225 Cal. Rptr. 297, 301
(1986). See also id. at 1143, 225 Cal. Rptr. at 305.
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right to refuse medical treatment only if the court finds that the patient's
quality of life is very poor.
The Bouvia opinion, however, does not place this caveat on the right
to refuse medical treatment. The trial court partially based its decision
denying Bouvia the removal of the feeding tube on the fact that she could
live another fifteen to twenty years with proper feeding.2 37 The trial
court gave great weight to the quantity of life Bouvia had left. The court
of appeal rejected this reasoning and concluded that quantity of life alone
cannot outweigh the patient's right to refuse treatment. If Bouvia felt
that her life was not worth living because it was of such poor quality, and
she accordingly rejected treatment, she had that right regardless of the
potential length of her life. Thus, this discussion was intended to rebut
the trial court's reasoning, not to create a caveat in the right to refuse
medical treatment.
Little, if any, precedent exists for an absolute right to refuse medical
treatment, regardless of the patient's physical condition. This lack of
case law is probably due to the fact that most cases litigating the right to
refuse treatment involve seriously ill patients, who are often terminally ill
or have incurable disabilities.23 8 Most otherwise healthy patients willingly seek medical treatment for curable illnesses and treatable
injuries.2 39
2.

Negative attitudes toward the handicapped

The Bouvia court described Bouvia's disabilities in detail. 24° The
court further stated that Bouvia, "as the patient, lying helplessly in bed,
unable to care for herself, may consider her existence meaningless. She
cannot be faulted for so concluding."' 24 ' This statement reflects the
court's implicit reasoning that the life of a quadraplegic may not be
237. Id. at 1142, 225 Cal. Rptr. at 304.
238. See, e.g., Barber v. Superior Court, 147 Cal. App. 3d 1006, 195 Cal. Rptr. 484 (1983)
(patient deeply comatose); Satz I, 362 So. 2d 160 (Fla. App. 1978), aff'd, 379 So. 2d 359 (Fla.
1980) (patient dying of Lou Gehrig's disease); Superintendent of Belchertown State School v.
Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977) (patient suffering from leukemia); In re
Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied, 422 U.S. 922 (1976) (patient in persistent
vegetative state).
239. Cases exist involving patients who suffered curable illnesses, but refused treatment on
religious grounds. See, e.g., In re Brooks' Estate, 32 Ill. 2d 361, 205 N.E.2d 435 (1965) (Jehovah's Witness suffering from peptic ulcer refused to consent to blood transfusion necessary to
save her life). In religious cases, the patient's prognosis for recovery is less important because
the right of free exercise of religion strongly dictates against forcing treatment on an unwilling
patient. See id. at 369-74, 205 N.E.2d at 440-42.
240. Bouvia, 179 Cal. App. 3d at 1135-36, 225 Cal. Rptr. at 299-300.
241. Id. at 1142-43, 225 Cal. Rptr. at 304.

252

LOYOLA OF LOS ANGELES LAW REVIEW

[Vol. 21:219

z4 2
worth living, so treatment should not be forced on the patient.
The court's discussion of the diminished quality of Bouvia's life,
combined with its implicit pity for her, reinforces societal stereotypes of
the handicapped as suffering a "fate worse than death. '2 4 3 The concurring opinion goes so far as to say that "[flate has dealt this young woman
2
a terrible hand." "
Unfortunately, the court did not reach its decision without reference
to the details of Bouvia's handicaps. The court stated that "[i]f a right
exists, it matters not what 'motivates' its exercise."245 If this statement is
true, then the fact that a patient chose to refuse treatment because he or
she was disabled or handicapped should not be relevant. The court did
consider Bouvia's motivation for refusing treatment; however, courts
should not consider a patient's reason for refusing treatment.

V.

A.

PROPOSALS

Suicide as a Distinct State Interest

The New Jersey Supreme Court noted in a 1985 opinion that the
state interest in preventing suicide is motivated by, and probably encompassed within, the state's more basic interest in preserving life.24 6 The
court questioned "whether [preventing suicide] is a distinct state interest
worthy of independent consideration."2 47 The skepticism of the New
Jersey court is well founded. When weighing the state interests against
the patient's interests to determine whether treatment will be authorized
or enjoined, courts should not consider the prevention of suicide as a
distinct interest of the state because this interest is a subpart of the state
interest in preserving life. Therefore, the state interest in preventing suicide deserves no independent weight.
Moreover, courts generally do not give the state interest in preventing suicide much independent weight in practice, 24 8 making conclusory
242. See Note, Elizabeth Bouvia v. Riverside Hospital: Suicide, Euthanasia,Murder: The
Line Blurs, 15 GOLDEN GATE U.L. REv. 407, 422-24 (1985).
243. Id. at 423.

244. Bouvia, 179 Cal. App. 3d at 1146, 225 Cal. Rptr. at 307 (Compton, J., concurring).
245. Id. at 1145, 225 Cal. Rptr. 306 (Compton, J., concurring).
246. In re Conroy, 98 N.J. 321, 350, 486 A.2d 1209, 1224 (1985).
247. Id.

248. Courts often conclude that refusing treatment alone is not tantamount to committing
suicide because the person dies from natural causes that he or she has not caused. See, e.g.,
Bartling v. Superior Court, 163 Cal. App. 3d 186, 196, 209 Cal. Rptr. 220, 225 (1984). Another reason for rejecting suicide as a state interest in a particular case is the fact that the
patient does not want to die. See, e.g., St. Mary's Hosp. v. Ramsey, 465 So. 2d 666, 669 (Fla.
App. 1985). Other cases have simply concluded that the state interest in preventing suicide is
inapplicable to the case. See, e.g., Lane v. Candura, 6 Mass. App. Ct. 377, 378-79 n.2, 376

November 1987]

THE SUICIDE TRAP

statements rather than performing factual analysis. Therefore, they
should not be forced to go through a meaningless, mechanical analysis
with respect to suicide. Instead, the courts should only consider the
state's broader interest in preserving the particular patient's life.
B.

Suicide as an Indicatorof Incompetency

Suicide is a valid consideration in determining whether the patient is
competent. In Bouvia's case, the court did not question Bouvia's competence to make her own medical decisions.2 49 Where competency is litigated, a patient's suicidal desires may be relevant to a qualified expert's
opinion in assessing the patient's competency.
The state's underlying interest in preventing suicide lies in preventing irrational self-destruction.25 0 The central issue is whether the decision to refuse treatment was rational. Since this decision, like the
decision to have an abortion, is highly personal and subjective, the imposition of an objective standard of rationality would remove from the patient his or her right to make this private decision. Therefore, the only
consideration should be whether the patient is competent to make the
decision. If competent, then his or her decision should be respected. The
fact that the decision may appear to be irrational should not determine
whether the patient was competent to make it.
VI.

CONCLUSION

Most people live in awe of the miracles that modem medicine can
work. The media bombard us with stories of infant liver transplants,
artificial heart implants and promising new drugs which will vaccinate us
against AIDS or even grow hair on bald pates. People suffering from
diseases make huge sacrifices, travel far and wide, and endure great pain
in the hope of a cure or treatment that will prolong their lives. That is
why it is difficult to understand people like Elizabeth Bouvia, who refuse
the medical treatment that most of us so willingly accept.
Elizabeth Bouvia reminded the courts that competent, nonN.E.2d 1232, 1233 n.2 (1978); Erickson v. Dilgard, 44 Misc. 2d 27, 28, 252 N.Y.S.2d 705, 706
(1962).

249. Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1136, 225 Cal. Rptr. 297, 300
(1986). The court noted that Bouvia was "very mentally competent" and that she had earned
a college degree. Id.
250. Bartling v. Superior Court, 163 Cal. App. 3d 186, 196, 209 Cal. Rptr. 220, 226 (1984)

(quoting Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 743 n.l 1,
370 N.E.2d 417, 426 n.ll (1977)).
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terminally ill people have a right to refuse medical treatment. She fought
to enforce her right to do so. In so doing, she raised the issue of suicide.
It is no secret that Bouvia once tried to check herself into a hospital
for the purpose of starving herself to death. It is also fairly clear that she
would welcome death. However, in a situation where a competent patient has a disease or condition requiring treatment, that patient has a
right to refuse any or all of the treatment offered, even though the patient
may die. Should the patient die, this death is not suicide, because the
patient did not specifically bring about the disease or condition that
caused his or her death. Therefore, suicide should not be a consideration
in determining whether the state has an overriding interest in mandating
treatment for the patient.
This Note has only addressed the right of competent adults to refuse
medical treatment. The proposals made here are limited to that context.
Therefore, where a patient is truly incompetent, suicidal intent may be a
symptom of mental illness. In such a situation, suicidal intent may be a
relevant factor in a finding of incompetency.
Leanne J Fisher

