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AN INDEPENDENT ANALYSIS OF THE
LOS ANGELES POLICE DEPARTMENT"S
BOARD OF INQUIRY REPORT ON THE
RAMPART SCANDAL

Erwin Chemerinsky*

On March 1, 2000, the Los Angeles Police Department’s Board
of Inquiry issued a report titled, Rampart Area Corruption Incident.
Shortly before the report was released, I was asked by Ted Hunt,
President of the Los Angeles Police Protective League, to prepare an
independent analysis of the Board of Inquiry’s report. I insisted
upon three conditions in agreeing to do this; all were immediately
accepted.

First, I insisted that I be able to work with anyone I wanted in
analyzing the Board of Inquiry report and to say anything I chose in
my Report. This is a Report to the Police Protective League, but it is
in no way the League’s analysis. The observations and conclusions

* Sydney M. Irmus Professor of Public Interest Law, Legal Ethics, and
Political Science, University of Southern California Law School; former Chair,
Elected Los Angeles Charter Reform Commission. This report was written in
collaboration with Paul Hoffiman, Laurie Levenson, R. Samuel Paz, Connie
Rice, and Carol Sobel. Their ideas and their words are contained throughout
this report. I cannot possibly thank them enough for all of the time that they
spent meeting with me and working on this task. Ultimately, although I have
borrowed heavily from their insights, this report is mine and each of them
surely disagrees with some of what it says.

I am deeply grateful to Geoffrey Garfield who was instrumental in my
agreeing to do this report and who served as an invaluable liaison at many
points in the process.

I also want to thank dozens of other people who spent time talking with
me and my collaborators on this report. They are not acknowledged by name
because many asked for anonymity and I am uncomfortable listing some and
not others. But I am very grateful for all of the time that so many people spent
helping to educate me in my analysis of the Board of Inquiry Report.

Finally, I want to thank Jeff Chemerinsky for all of his excellent assis-
tance as I completed this report.
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are entirely my own. I fully expect that the League will disagree
with some, or even much, of what is said in this Report.

Second, I emphasized that I obviously would not be able to in-
vestigate Rampart or the Los Angeles Police Department more gen-
erally. I knew that I would have neither the resources nor the staff
for such an investigation. Although initially I hoped to receive a
small foundation grant to hire some researchers, there simply was not
time to obtain any funding. The League generously offered some
funds, but to preserve the complete independence of this Report that
offer was declined. Not a penny was received from the League or
any other source. The absence of resources, of course, limits the
scope of this Report. From the outset, it has been clear that my focus
would be solely on analyzing the Board of Inquiry report and its
policy recommendations.

Third, I insisted that my Report be a public document. We
agreed that the Report to the League would be immediately available
to city officials, the press, and the general public. This Report is thus
being simultaneously transmitted to the Police Protective League,
Mayor Richard Riordan, City Attorney James Hahn, the members of
the Los Angeles City Council, and the members of the Los Angeles
Police Commission. The Report is also being made available to the
press and the public.

My work on this Report began immediately upon release of the
Board of Inquiry report. I recruited five highly regarded experts to
work together on this effort. These were Paul Hoffman, Laurie
Levenson, Sam Paz, Connie Rice, and Carol Sobel. All of them, like
me, were volunteers; none of us has received any compensation in
any way for our work on this Report. None of us has had any prior
connection to the Police Protective League or the Los Angeles Police
Department; however, several have represented plaintiffs in suits
against the LAPD. All of these individuals are very knowledgeable
about law enforcement in general and the Los Angeles Police De-
partment in particular.

We divided areas of responsibility among us for research and
investigation. Each of us was aided by many other individuals. I, for
example, have spoken to and been helped by literally dozens of peo-
ple, including judges in Los Angeles and in other cities and states;
current and former prosecutors in the District Attorney’s office and
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the United States Attorney’s office; defense attorneys, both in the
public defenders’ office and private practice; attorneys who special-
ize in representing plaintiffs in police abuse litigation; civil rights
attorneys; both a current and a former police chief from other cities;
many police officers of different ranks; several law students; and
many others. Many of these individuals spoke to me on the express
promise that I not reveal their identity. This Report is the product of
incredibly hard work by many people over the last several months. It
is based on dozens of interviews and a great deal of research. I am
deeply grateful to all who volunteered their time to assist me.

At the outset, I want to be clear about the scope of this Report.
This Report is my analysis of the Board of Inquiry report. This is not
an investigation of the Los Angeles Police Department. This is not
an independent inquiry into the Rampart scandal. This does not pur-
port to provide a systematic set of proposals for reform of the Police
Department. None of these were ever the goals of this effort.

Ultimately, this Report presents my conclusions and recommen-
dations. I expect that many of those who worked with me will dis-
agree with some of what I say. The insights in this Report reflect the
thoughts and experiences of many people; its failings are entirely my
responsibility.

I. INTRODUCTION: APPRAISING THE BOARD OF INQUIRY REPORT

Rampart is the worst scandal in the history of Los Angeles. Po-
lice officers framed innocent individuals by planting evidence and
committing perjury to gain convictions. Nothing is more inimical to
the rule of law than police officers, sworn to uphold the law, flouting
it and using their authority to convict innocent people. Innocent men
and women pleaded guilty to crimes they did not commit and were
convicted by juries because of the fabricated cases against them.!
Many individuals were subjected to excessive police force and suf-
fered very serious injuries as a result? As Los Angeles County

1. As of September 8, 2000, approximately 100 convictions have been over-
turned. It is estimated that 3000 cases need to be reviewed. Five officers, thus
far, have been arrested and are facing criminal charges. Seventy officers, at this
point, face disciplinary proceedings. See Beth Shuster & Vincent J. Schodolski,
Poor Morale Rife in LAPD, Survey Finds, L.A. TIMES, Sept. §, 2000, at Al.

2. For example, Javier Francisco Ovando, at age ninetecn, was shot by police
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Supervisor Zev Yaroslavsky noted, Rampart’s danger far exceeds
police abuse—it “is a dagger aimed at the heart of constitutional de-
mocracy.”

Any analysis of the Rampart scandal must begin with an appre-
ciation of the heinous nature of what the officers did. This is conduct
associated with the most repressive dictators and police states. It oc-
curred here in Los Angeles and the task must be to understand how it
happened and what steps must be taken to ensure that it never occurs
again.

The Board of Inquiry report fails to convey the unconscionabil-
ity of what occurred. It is titled an investigation into the Rampart
Area Corruption Incident. As discussed below, it begins by stating
that the problem is one of “mediocrity.”® I believe that the challenge
for everyone dealing with the Rampart scandal in any way is to con-
stantly think that it is our son or daughter, or brother or sister, or fa-
ther or mother, who has been beaten or shot by the police without the
slightest justification and then framed by the police planting evi-
dence and lying in court to gain a conviction.

The Board of Inquiry report is 362 pages; it contains 108 rec-
ommendations. The problem with the report is not what it says, but
what it doesn’t say. As indicated below, I disagree with relatively
few of its recommendations. Unfortunately, though, the report for all
of its length and detail ignores the real problems in the Department
and therefore fails to provide meaningful solutions. Hardly a word in
the Board of Inquiry report criticizes the management of the Police
Department—the Police Commission, the Police Chief, and the
command staff. The failures are largely attributed to middle and
low-rank personnel in the Department. Not a single recommendation
of the 108 listed calls for any structural changes in the Department or
its management. The Board of Inquiry report, as discussed below,
minimizes the scope of the problem and, perhaps more importantly,
minimizes the responsibility for the scandal. As a result, although

officers in the head and permanently paralyzed. The officers planted a sawed-off
.22-caliber rifle on him and claimed that he had attacked them. Despite having no
criminal record, Ovando was sentenced to twenty-three years in prison for as-
saulting the police officers. See Nita Lelyveld, Police Corruption Roils Los An-
geles: Frame-ups, Drug Deals Blamed on Rogue Cops, DETROIT FREE PRESS,
Sept. 27, 1999, available at http://www.freep.com/news/nw/qlapd27.htm.

3. See infra note 9 and accompanying text.
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most of its recommendations are desirable, individually and collec-
tively, the 108 proposals would not bring about the needed systemic
reforms of the Department.

Specifically, the Board of Inquiry report is lacking in the fol-
lowing ways. First, it fails to identify the extent of the problem and,
indeed, minimizes its scope and nature. Second, the report fails to
recognize that the central problem is the culture of the Los Angeles
Police Department, which gave rise to and tolerated what occurred in
the Rampart Division and elsewhere. For instance, it is telling that
there is virtually no reference in the Board of Inquiry report to the
“code of silence” described by the Independent Commission on the
Los Angeles Police Department (the “Christopher Commission™).*
Third, the Board of Inquiry report fails to consider the need for
structural reforms in the Department, including reforming the Police
Commission, strengthening the independence and powers of the In-
spector General, and creating permanent oversight mechanisms for
the Department. Fourth, the problems in the Department’s discipli-
nary system are unduly minimized. At every step, from receipt of
citizen complaints through adjudication in boards of rights, there are
serious problems that need to be remedied. Fifth, the report fails to
acknowledge serious problems with how the Department handles ex-
cessive force cases, particularly officer-involved shootings. Sixth,
the report fails to recognize the broader problems in the criminal jus-
tice system in Los Angeles County. Prosecutors, defense attorneys,
and judges must share responsibility when innocent people are con-
victed. Each of these six major failings of the Board of Inquiry re-
port is discussed, in turn, in the sections below.

Thus, my focus in this Report is less to criticize what the Board
of Inquiry report says and more to suggest the ways in which it is
lacking and therefore fails to recognize the magnitude of the problem
and to offer the needed solutions. Again, I emphasize that I did not
conduct a thorough review of the Department and that this relatively
brief Report is far different in intent and scope from a study by a
well-funded and well-staffed commission to investigate the

4. See INDEP. COMM’N ON THE L.A. POLICE DEP’T, REPORT OF THE
INDEPENDENT COMMISSION ON THE LOS ANGELES POLICE DEPARTMENT
(1991) [hereinafter CHRISTOPHER COMMISSION REPORT].
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Department. I make no pretense of offering comprehensive solu-
tions. I do hope that identifying the failings in the Board of Inquiry
report might help to stimulate further study and far more extensive
proposals for reform than those that have been advanced thus far. To
assist in this process, specific recommendations are made throughout
this Report.

I, of course, recognize that the response to some of these criti-
cisms is that particular tasks were beyond the scope of the Board of
Inquiry. Most notably, the Board of Inquiry was not charged with
investigating the conduct of others, such as prosecutors, defense at-
torneys, and judges, in the criminal justice system. My point, how-
ever, is that an analysis of the Rampart scandal must include consid-
eration of all of these problems and that, to this date, such
consideration has not occurred. Moreover, there is an aura of
comprehensiveness in a report that is 362 pages and contains 108
recommendations. It is crucial in approaching reform to identify the
areas that it does not consider.

In no way do I mean to criticize the good faith and tremendous
efforts of the Board of Inquiry. An enormous amount of time and
hard work by many people went into preparing a long and detailed
report. Ultimately, my sense of the report is that the Board of In-
quiry was created by the management of the Los Angeles Police De-
partment to study the Rampart scandal and it is the management ac-
count; it minimizes the problem and spares management of criticism.
What is desperately needed are external investigations and accounts
to learn the full magnitude of the problems and to propose the needed
comprehensive reforms to ensure that this never happens again.

Nor do I mean for anything in this Report to impugn the integ-
rity of the vast majority of Los Angeles police officers. After several
months of intensive research and talking with dozens of officers, I
certainly share the statement of Chief Parks in his letter transmitting
the Board of Inquiry report: “It is important to remember during this
difficult time that the vast majority of our officers are hard working,
honest and responsible individuals who come to work every day to
serve their communities.” Indeed, my respect for the police has been
greatly enhanced by my contact with them in preparing this Report.
However, this is in no way inconsistent with my overall conclu-
sion—the Los Angeles Police Department is seriously diseased and
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the same culture that gave rise to the Rampart scandal will lead to
others unless it is cured. There is deservedly a crisis of confidence in
the Department both among its officers and among many segments
of the public. Meaningful, systemic reforms of almost every aspect
of the Department are essential. The Board of Inquiry report pro-
poses relatively few such reforms. Unfortunately, most of its pro-
posals are relatively minor and none deal with the underlying prob-
lems in the culture, management, and structure of the Department.

Throughout this Report, I present recommendations for further
study and for reforms within the Department. Most of the reforms
proposed in this Report can be part of a consent decree with the Jus-
tice Department,” which I strongly advocate in Part III, or imposed as
part of a court judgment if the Justice Department sues the City. The
primary exceptions are those that require changes in the City Charter.
These would require a Charter amendment, which could be placed on
the ballot by the Los Angeles City Council. In the absence of a con-
sent decree or a trial judge order imposing these reforms as part of a
judgment, the City could implement them through actions of the City
Council or the Police Commission. Also, the reforms directed at the
judiciary and the District Attorney’s office, discussed in the last sec-
tion of this Report, obviously would be beyond the scope of the con-
sent decree. These would require actions by the County Board of
Supervisors, as well as reforms instituted within the judiciary and the
District Attorney’s office.

II. THE BOARD OF INQUIRY REPORT FAILS TO IDENTIFY
THE EXTENT OF THE PROBLEM AND, INDEED, MINIMIZES ITS
SCOPE AND NATURE

How many officers in the Rampart Division CRASH unit par-
ticipated in illegal activities? How many officers in this unit and in
the Rampart Division knew of illegal activity and were complicit by
their silence? How high within the Department was there some
knowledge of illegal activities by Rampart officers? Was there

5. Subsequent to the writing and release of this report, the Justice Depart-
ment and the City announced that they had agreed on the terms of a consent
decree and this was ratified by a majority of the City Council.
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similar illegal activity in other CRASH units, in other specialized
units, and in other divisions?

These are the crucial threshold questions in any analysis of the
Rampart scandal. Unfortunately, the Board of Inquiry report pro-
vides no insight as to any of them. The report reviews the conduct of
eleven officers,® but there is no reason to believe that these were the
only officers involved. The report reviews arrest records from other
CRASH units and special units,” but illegal police conduct generally
would not be apparent from these documents.

The Board of Inquiry report simply did not assess the magnitude
of the problem within the Los Angeles Police Department. Nothing
within it offers any basis for conclusions about the extent and nature
of the scandal.

Nonetheless, the Board of Inquiry report presents the problem as
isolated and relatively minimal. The preface to the Board of Inquiry
report states: “This is not to say or imply in any way that corruption
is occurring throughout the Department, for we do not believe that
this is the case.”® The Executive Summary of the report declares:
“After careful consideration of the information developed during the
Board of Inquiry’s work, it is the Board’s view that the Rampart cor-
ruption incident occurred because a few individuals decided to en-
gage in blatant misconduct and, in some cases, criminal behavior.”

Yet, nothing in the Board of Inquiry report provides a factual
foundation for concluding that there is not a problem in other units
and divisions. Nor is there any basis for the conclusion that just a
“few” individuals were involved.

The tone of the Board of Inquiry report minimizes the nature
and extent of the problem. In its title, and throughout, the report re-
fers to the “Rampart Area Corruption Incident.” The choice of the
word “incident” connotes a single, isolated event. The report begins,
in its preface, by describing the problem as “mediocrity.”

6. See BD. OF INQUIRY, L.A. POLICE DEP’T, RAMPART AREA CORRUPTION
INCIDENT: PUBLIC REPORT 25-33 (2000) [hereinafter BOARD OF INQUIRY].

7. Seeid. at37-42.

8. Deputy Chief Michael J. Bostic et al., Preface to BOARD OF INQUIRY,
supraq note 6, at ii.

9. Id ati.
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The publicly revealed facts concerning the number of officers
and the number of cases involved belies thinking of this as an “inci-
dent.” This is a story of evil and malevolence, not simply corruption
and mediocrity. The United States Department of Justice’s assess-
ment of the problem is in marked contrast to that of the Board of In-
quiry. Assistant Attorney General Bill Lann Lee stated in a letter to
City Attorney James Hahn: “As a result of our investigation, we
have determined that the LAPD is engaging in a pattern or practice
of excessive force, false arrests, and unreasonable searches and sei-
zures in violation of the Fourth and Fourteenth Amendments to the
Constitution.”'® Assistant Attorney General Lee said that the United
States Department of Justice believes that these abuses occur “on a
regular basis.”!!

The Board of Inquiry report provides no basis for assessing the
magnitude of the scandal, and thus its minimizing tone is unwar-
ranted. Steps must be taken to investigate the Department thor-
oughly to determine the extent to which similar lawlessness occurred
in other units and divisions. In this regard, we offer the following
recommendations.

Recommendation #1: An independent commission should
be created by the City of Los Angeles with the mandate of
thoroughly investigating the Los Angeles Police Depart-
ment, including assessing the extent and nature of police
corruption and lawlessness. The commission must be given
adequate funds, powers, and personnel for a thorough in-
vestigation. The commission should be external to the Po-
lice Department and report to the Mayor, the City Council,
the City Attorney, the Police Commission, and the people of
Los Angeles.

10. Letter from Bill Lann Lee, Acting Assistant Attorney General, Civil
Rights Division, U.S. Department of Justice, to James K. Hahn, Los Angeles
City Attorney, Richard J. Riordan, Mayor of Los Angeles, Gerald L. Chaleff,
President of the Los Angeles Board of Police Commissioners, and Bernard C.
Parks, Police Chief of Los Angeles 1 (May 8, 2000) (on file with Loyola of
Los Angeles Law Review).

11. Id. at2.
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There remains a need for a thorough investigation of the Los
Angeles Police Department by a commission unconnected with the
Department. To be sure, there are many investigations of Rampart
currently underway. The United States Department of Justice has a
criminal probe and has been negotiating with the City for a settle-
ment of a possible civil suit. The District Attorney’s office has in-
dicted some officers and continues its criminal investigation. The
Police Commission has created its own group to study the problem
and advise it, with a report due in October.

All of these efforts are important, but none is a thorough, sys-
tematic study of the Police Department and the criminal justice sys-
tem in Los Angeles by individuals completely unconnected with the
Department. The Justice Department criminal investigation is fo-
cusing on prosecuting illegal behavior by the officers; its civil action
is focusing only on the Police Department, not the other components
of the criminal justice system, and only on those reforms that can be
accomplished without changes to the City Charter. The Police
Commission’s own investigative commission apparently also is not
looking at the role of prosecutors, defense attorneys, and judges in
the scandal, and obviously is not independent of the Commission and
the Department.

Some have argued that an independent commission is unneces-
sary because of the existence of the Police Commission. They have
called the Police Commission an “independent commission” and said
that it makes another body unnecessary. This is based on a funda-
mental misunderstanding of the role of the Police Commission under
the City Charter. The Police Commission, under section 571 of the
City Charter, is the manager of the Police Department as to all mat-
ters, except as to disciplinary matters which are assigned to the Chief
of Police.!?> Some commissions under the City Charter, such as the
Commission for the new Department of Neighborhood
Empowerment,”® serve an oversight and policy-making function.
But other commissions, such as those for the proprietary depart-
ments—the Department of Airports, the Harbor Department, and the

12. See LOS ANGELES, CAL., CHARTER art. 5, § 571(b)(1) (1999) (effective
July 1, 2000).
13. Seeid. art. 9, § 902.
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Department of Water and Power—are “managing commissions.”
The Police Commission is of this latter type. It is the manager of the
Police Department, ultimately responsible for decision making as to
all aspects of the LAPD, except for police discipline which is as-
signed to the Chief of Police.

The Police Commission cannot simultaneously be managers of
the Department and independent overseers of the Department. As
discussed below in more detail, there has been an historic tendency,
and this seems inevitable, for the Police Commission to identify with
and defend the Department that it is responsible for managing.

The Police Commission has created its own study commission
to investigate Rampart and report to it. It is hoped and expected that
it will make many recommendations for reform. Its report should be
the starting place for the work of an independent commission, with a
broad mandate for assessing the corruption and lawlessness in the
Los Angeles Police Department and the problems in the entire crimi-
nal justice system in Los Angeles. Only a completely independent
and thorough investigation will receive the confidence of the public
that the full extent of the problem has been uncovered.

Others have said that the Christopher Commission was an “in-
dependent commission™ and that it makes another such commission
unnecessary. This misconceives the nature of the Christopher Com-
mission and its work. The Christopher Commission was created in
April 1991 and issued its report on July 9, 1991. The focus of the
Christopher Commission was primarily on excessive force by police
officers. The Christopher Commission, by all accounts, did a superb
job in a very short time and made many recommendations for re-
form, only some of which were subsequently implemented. But in
its three months of existence, the Christopher Commission could not
conduct a thorough study of the Los Angeles Police Department.
Nor did it attempt to do this. Moreover, as discussed below, the
Rampart scandal occurred after the Christopher Commission reforms
were implemented and indicates serious and even greater problems
today, nine years after the Christopher Commission report received
international attention. Indeed, I rely heavily on the Christopher
Commission because the recent events confirm their observations
and recommendations. But the work of the Christopher Commission
must be regarded as only a beginning for a far more extensive
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investigation of the LAPD and a much broader effort to reform the
Department than has occurred previously.

The revelations of the Rampart scandal show a problem very
different, and in many ways much worse, than that which the Chris-
topher Commission investigated. There needs to be another body,
like the Christopher Commission, to do this study. The Christopher
Commission did much to increase public confidence in the Los An-
geles Police Department after the beating of Rodney King. Only an
independent commission, with a broad mandate, conducting a thor-
ough study, will succeed in documenting the depth of the problem
and the course for real reform, and thereby increase public trust in
the police.

Recommendation #2: Officers with knowledge of wrong-
doing in connection with the Rampart scandal should be
encouraged to reveal what they know by granting them im-
munity from discipline for their failure to reveal wrongdo-
ing previously. This, however, would not immunize any
other wrongdoing by officers; the immunity would be solely
for the failure to come forward and report prior wrongdo-
ing by others. This likely should be extended to knowledge
of wrongdoing in other CRASH units, and, as warranted, to
other units and divisions.

I have personally spoken to several officers who said that they
have knowledge of illegal activities, in Rampart and elsewhere in the
Department, but that they will not come forward because of fear of
being disciplined for their previous failure to report the wrongdoing.
Undoubtedly, many officers in the Department witnessed illegal ac-
tivities in Rampart and elsewhere. Even the Board of Inquiry report
acknowledges this in its statement: ‘“None of the employees inter-
viewed recognized any particular trend toward a Code of Silence,
which is certainly ironic, to say the least, given what we now know
regarding events at Rampart.”!*

The full extent of the scandal will only be learned if officers
who witnessed wrongdoing testify. However, several officers have

14. BOARD OF INQUIRY, supra note 6, at 70.
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said to me that they are affaid that if they come forward now, “they
will lose their badges.” The Chief of Police has refused to provide
any amnesty or immunity for those who come forward with informa-
tion regarding the wrongdoing they have witnessed.

Such immunity is essential to learn the pature and extent of the
corruption. In New York, the Mollen Commission succeeded, in
part, by granting such immunity. In Los Angeles, I have been told
by high level officials in the District Attorney’s office that such im-
munity from discipline is essential in order to expose and prove the
lawlessness.

Immunity should be granted only against discipline for failing to
reveal the wrongdoing of others. Nothing in this recommendation is
meant to imply that officers who violated the law in any other way
should be protected by such immunity. Although there are obvious
costs to grants of immunity, it is warranted in these extraordinary
circumstances as essential to gain further information about the
scandal and its magnitude.

The first step in reforming the Department must be to learn its
problems. The Board of Inquiry report failed to answer the key
questions in this regard.

1. THE BOARD OF INQUIRY REPORT FAILS TO RECOGNIZE
THAT THE CENTRAL PROBLEM IS THE CULTURE OF THE
L0S ANGELES POLICE DEPARTMENT, WHICH GAVE RISE TO
AND TOLERATED WHAT OCCURRED IN THE RAMPART DIVISION
AND ELSEWHERE

Every police department has a culture—the unwritten rules, mo-
res, customs, codes, values, and outlooks—that creates the policing
environment and style. The LAPD’s organizational culture drives
everything that happens within the Department, including its serial
scandals.

The Christopher Commission report, on its very first page,
speaks of the “culture” of the Los Angeles Police Department as a
key aspect of the problem. Chapter five of the Christopher Commis-
sion report is titled, “LAPD Culture, Community Relations, and
‘Community Policing.””

In sharp contrast, there is very little in the Board of Inquiry re-
port about the culture of the Los Angeles Police Department, its
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manifestation in a code of silence, and the need to shift to commu-
nity policing as a key aspect of changing the orientation of the De-
partment. There is a section of the Board of Inqluiry report which
discusses the culture within the Rampart division'® and the subcul-
ture within its CRASH unit.'® But there is no discussion whatsoever
about the overall culture of the Los Angeles Police Department and
the way in which it fostered, tolerated, and gave rise to the Rampart
scandal. There is but a single sentence on the code of silence in the
report, and virtually nothing in the Board of Inquiry’s many recom-
mendations about the need for implementing community policing.

After speaking with many people inside and outside of the De-
partment, we are deeply convinced that the central problem to be
solved is the culture of the Los Angeles Police Department. Lest this
conclusion be dismissed as the views of uninformed outsiders, David
Dotson, former Assistant Chief of the Los Angeles Police Depart-
ment, wrote: “[A]t bottom, the problems at the Los Angeles Police
Department’s Rampart Division are cultural in nature, the result of
an institutional mind-set first conceived in the 1950s. . . . Unless this
polic?? culture is overthrown, future Rampart scandals are inevita-
ble.”

The current leadership of the LAPD rejects any need to retool
LAPD’s policing culture. The Board of Inquiry report is clear: no
cultural overhaul is warranted; the solution is to remove a few “bad
apples,” stamp out “mediocrity,” and excel within the LAPD tradi-
tion, especially by increasing the powers of the Police Chief. Two of
the leading experts on police reform, Jerome Skolnick and James
Fyfe, explained in general why this is misguided:

[L]asting reform cannot be imposed either by the personal

charisma of a single chief . . . or by simply replacing

wrongdoers with fresh blood. Persistent problems like po-

lice abuse or corruption require fundamental systemic

changes that, in a way, are indictments of the organizations

in which chiefs have themselves labored so long. ... [I]tis

far easier for police chiefs to blame misconduct on

15. See id. at 66-70.
16. See id. at 68.

17. David D. Dotson, Editorial, 4 Culture of War, L.A. TIMES, Feb. 27,
2000, at M1.
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individual “rotten apples” than to admit that they have to

the tops of organizations that systematically turn new mem-

bers into wrong doers.'®

Focusing on the culture of the LAPD poses the linchpin question
of the Rampart scandal: Why does the LAPD destroy honest cops
who question abuses and blow the whistle? Consider the following
examples:

1) A female police officer calls the police when she is

physically abused by her husband, also an LAPD offi-
cer. She ultimately is subjected to reprisals within the
Department, while her husband is retained and pro-
moted."

2) An officer confirms a suspect’s report of being beaten.

The officer is forced out of the Department. Nothing
happens to the cops who did the beating.?’

3) An officer files a complaint against a fellow officer for
excessive force. Her fellow officers, friends of the ac-
cused, tell her to make a choice: file the complaint and
get marked as an outsider or resign. She resigns.
Nothing ever happens to the officer she accused of ex-
cessive force.!

4) An African American female officer reports sexist and
racist remarks. She gets punished for using profanity
in response. The foul-mouthed male officer is never
investigated, never mind punished.?

The Christopher Commission concluded that silencing whistle-
blowers by peers and management is routine within the LAPD. Asa
former LAPD whistleblower puts it, “When an officer finally gets
fed up and comes forward to speak the truth, that will mark the end
of his or her police career. The police profession will not tolerate it
and civilian authorities will close their eyes when the retaliatory

18. JEROME H. SKOLNICK & JAMES J. FYFE, ABOVE THE LAW: POLICE AND
THE EXCESSIVE USE OF FORCE 186 (1993).

19. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 170.

20. Seeid.

21. Seeid.

22. Seeid.
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machinery comes down on the officer.”” Blowing the whistle, even
to stop law-breaking, marks cops as traitors of a vaunted code of si-
lence and inviolable covenant of loyalty. There are no exceptions—
not even to give compelled testimony about the LAPD. Chief of Po-
lice Daryl Gates’s succinct condemnation of two LAPD deputy
chiefs who gave key testimony to the Christopher Commission ex-
pressed this credo: “In my opinion, Brewer and Dotson sold us
out.”® The Christopher Commission identified the code of silence
as the foremost barrier to ending the abusive attributes of the LAPD
culture. Nine years later, in the wake of the Rampart scandal, that
finding is more relevant than ever, but remains unaddressed.

Affirmation that the culture of silence still pervades the LAPD is
recent. On August 25, 2000, over forty current and former LAPD
police officers filed a class action lawsuit charging LAPD manage-
ment with enforcing the code of silence by aiding the “retaliation
machinery” against cops who report misconduct.

Unfortunately, the Board of Inquiry report says virtually nothing
about this code of silence and the culture which fosters it. The one
sentence in the report on the code of silence in the Rampart division
is telling: “None of the employees interviewed recognized any par-
ticular trend toward a Code of Silence, which is certainly ironic, to
say the least, given what we now know regarding events at Ram-
part.”? This sentence acknowledges a code of silence, but inexpli-
cably, the Board of Inquiry report never discusses it or its signifi-
cance within the Department.

Rampart lifts the curtain on something much deeper than a man-
agement problem. Rampart is not simply about failure to control a
problem group of rogue officers. Nor is it a matter of “mediocrity”
in an otherwise sound police culture as posited by the Board of In-
quiry. Rampart is, in the words of former Assistant Police Chief
David Dotson, about a “police culture of war” that reveres hotshots
and punishes whistleblowers.® It is about a culture that polices as
aggressively as it resists civilian oversight. It is about a police

23. Id.

24. JOE DOMANICK, TO PROTECT AND TO SERVE: LAPD’S CENTURY OF
WAR IN THE CITY OF DREAMS 434 (1994).

25. BOARD OF INQUIRY, supra note 6, at 70.

26. See Dotson, supra note 17.
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culture that rejects scrutiny and protects the LAPD’s image at all
costs—even if this means ignoring laws or covering-up for outlaw
cops. In short, Rampart is about an LAPD culture that shields and
lauds Dirty Harry and shuns Frank Serpico.

This section explores the engine behind Los Angeles’s policing
crises: the LAPD culture—the organizational outlook, mores, val-
ues, rules, codes, and customs that determine LAPD behavior and
produce recurrent crises. One of the Board of Inquiry report’s most
glaring omissions was a failure to address or discuss this. Having
spoken to numerous experts on the LAPD and many within it at all
ranks, we believe that it is important to detail our findings about the
culture of the Police Department because there is nothing about it in
the Board of Inquiry report. This description is followed by a series
of recommendations aimed at reforming the culture of the LAPD.

There are many elements of the culture of the Los Angeles Po-
lice Department that are the engine behind the Rampart scandal.

A. Control

The prime driver of the LAPD culture is authoritarian control.
Chief William Parker, the founding father of modern LAPD culture
after ending its role as “handmaiden to organization crime,” consid-
ered control and order the pillars of the LAPD policing philosophy:

Its underpinning was dominion, control, The Grip . . . .

Over the years, the message was drummed into your head at

the Academy and on the street: you are a cop, you are in

charge, you have to show everyone you are in charge. Be

decisive. Have command presence. Seek out the crime. . ..

you never, never backed off. You never loosened The

Grip.”’

Chief Parker ensured that this philosophy took permanent root within
the LAPD. He did not merely pass it on, he inculcated it:

Bill Parker who had taught his protege Daryl Gates the es-

sential philosophy of policing that Gates, Ed Davis, the

LAPD hierarchy—the entire department—would follow as

if sent down by Moses from the Mount: . ... Confront and

command. Control the streets at all times. Always be

27. DOMANICK, supra note 24, at 111-12,
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aggressive . . . . And never, never, admit the department

had done anything wrong.?®

By all accounts, this mentality continues to this day and control
is not limited to the LAPD’s mission to exert dominion over the
streets. The Chief of Police and department managers want to com-
pletely control cops and all outside intruders, from the Police Com-
mission and its Inspector General to the Justice Department to courts
and prosecutors. The rank and file want to control suspects and their
patrol areas. It can be argued that flawed efforts to control gangs
spawned the Rampart scandal. A mentality developed that gangs
presented a crisis requiring extraordinary efforts at control; Rampart
officers came to see Latino and African American men between fif-
teen and fifty who had short hair and baggy pants as gang members
and felt that any efforts to remove them from the streets, including
by planting evidence, were warranted. The fabrication of evidence
and perjury were rationalized as needed to protect the community;
the approach was that even if the suspect did not commit this crime,
he did another one for which he did not get caught.

The Police Department’s second Inspector General, Jeffrey
Eglash, who continues to struggle with the Department for access to
information and power to investigate LAPD actions, observed:
“Control really is the big issue for this department. I think for them,
control is not a means to an end. I think control is an end in itself.”

The quest for control within the Department has meant that it,
and especially its police chiefs, have at every turn resisted civilian
oversight and control. The Christopher Commission bluntly dealt
with this issue by noting that, “Although the City Charter assigns the
Police Commission ultimate control over Department policies, its
authority over the Department and Chief of Police is illusory. . . .
Real power and authority reside in the Chief.”%

Despite subsequent adjustments in the power and tenure of the
Chief, imposing control remains a vigorous tenet of the LAPD cul-
ture. In 1999, the City Attorney was compelled to remind the Chief
of Police, a thirty-five year LAPD veteran, that under law, the Police
Commission actually held the power to run the Department. In 2000,

28. Id. at12.
29. CHRISTOPHER COMMISSION REPORT, supra note 4, at xxi.



January 2001] ANALYSIS OF LAPD RAMPART REPORT 565

the City Attorney, the California Attorney General, and the Police
Commission all had to instruct the Police Chief that he was obligated
by law to cooperate with the District Attorney’s office in its investi-
gation of the Rampart scandal. The battle for control with “outsid-
ers” continues.*

B. Discipline as Control; Rank and File Versus Management

The LAPD, like other police departments, has two major cul-
tures: management/command and patrol officers.’! In the LAPD,
the two are often at war. Also, like many other police departments,
the LAPD management seeks mistake prevention and accountability
from the rank and file through a highly stratified, elaborate discipline
system that enforces voluminous rules and regulations, some of them
very petty. Such systems attempt to keep officers in line by asserting
control over every aspect of their lives and imposing a constant
threat of discipline. The theory may be good on paper, but in prac-
tice the results are questionable and the costs of such systems are
high.

The first cost is pervasive alienation of the rank and file. As we
have talked to dozens of individuals in the Department, we are
stunned by the extent of hostility to the Chief of Police and the
command staff, Whether justified or not, the alienation is a crucial
issue in itself.*

More generally, command and control discipline systems create
a grating inconsistency that alienates officers by clashing with the re-
ality of police work, which involves great discretion in the field:

The command-and-control system of police management is

paradoxical: It seeks to regulate in minute ways the be-

havior of individuals who are required by the nature of their

30. See infra Part IV (discussing the need for strengthening the authority of
the Police Commission and recommendations in this regard).

31. “[T]here are two cultures in policing—that of the workers (patrol offi-
cers), who continually search for space within its authoritarian system, and that
of the managers, who seek to achieve organizational objectives through com-
niamzil-)and-control discipline.” DAVID H. BAYLEY, POLICE FOR THE FUTURE 66
(1994).

32. It recently has been reported that a study conducted by Price Water-
house Coopers found low morale among officers within the Police Department.
See Shuster & Schodolski, supra note 1.
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work to make instant and complex decisions in unpredict-

able circumstances. . .. The formal and informal structures

of authority in policing are not congruent.”

This problem is related to the hierarchical systems that devalue
the work of patrol officers and resist acknowledging and incorporat-
ing the complexity and professional nature of their jobs. Rather than
seeking to control officers through intimidation, inquisitional disci-
pline systems, and code of silence enforcement, the LAPD discipline
culture should help connect officers’ mistakes to performance im-
provement and better crime prevention.

Instead, as discussed below, officers experience the LAPD’s
discipline system as an arbitrary, demeaning system of entrapments
that burns whistleblowers, fails to stop the big abuses like Rampart,
and yet assiduously prosecutes officers for “micro-infractions.” As
one analyst sums up the dysfunction of the discipline-command sys-
tem:

Because police officers are almost always at risk of violat-

ing some stricture, management is perceived by police offi-

cers as oppressive and quixotic. . . . The watchword in

every police force is “cover your ass” . ... Discipline is not

considered a part of being effective. Instead, it is resented

as a34humi1iation that the organization inflicts on its work-

ers.

The degree of rank and file alienation from the LAPD’s system
is compounded by the politicized control that command staff exert
over Internal Affairs and the documented disparity between the leni-
ent discipline applied to infractions by command staff and the rela-
tively harsh punishment of rank and file for minor infractions.*
More importantly, the Christopher Commission’s flat indictment of
the damage inflicted by the LAPD’s discipline/control culture applies
today because the LAPD command has resisted recommended solu-
tions.

The second cost generated by LAPD’s command-and-control
discipline system is strong pressure to cover up mistakes and the

33. BAYLEY, supra note 31, at 64.
34, Id. at 64, 66.

35. See infra Part V (discussing problems in the Internal Affairs Division).
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inability to learn from them. As one analyst of police culture puts it,

[Slince the discipline system is supposed to prevent mis-

takes, police organizations repress knowledge of mistakes

rather than learn[] from them. Mistakes prompt a single re-
sponse: Tighten discipline, punish individuals. If things go
wrong, it is never the organization’s fault—it is the fault of

the working officer who failed to follow rules. ... In sum,

the traditional discipline-centered management system,

given the highly discretionary nature of })olice work, is a fig

Jeaf that not only conceals but poisons.’

The Board of Inquiry report fits this model: assignment of
blame for malfeasance always is shunted downward and away from
management. It generally assigns blame to the failures of divisional
supervisors and individual officers.”” It assumes that the LAPD or-
ganizational culture and systems are appropriate and prescribes
remedies like more audits, stricter compliance with the rules, im-
proved performance in key specific areas, and greater powers for the
Police Chief and for Internal Affairs.® But nowhere does it address
the corrupting dynamics within the LAPD culture, the politicized
nature of Internal Affairs, the unfair command/control discipline
systems, or the role of the Board of Commissioners and the Chief of
Police. As former Assistant Chief David D. Dotson notes, the ap-
proach of the Board of Inquiry cannot possibly solve the real and un-
acknowledged problem:

[Closmetic organizational changes won’t make a dent in the

culture. ...

These and other proposals offered by Parks are

36. BAYLEY, supra note 31, at 65.

37. For example, in the area of “Operational Controls,” the Board of In-
quiry concluded, “Essentially, many of the problems found by this [Board of
Inquiry] boil down to people failing to do their jobs with a high level of con-
sistency and integrity. . . . Clearly, pride in one’s work and a commitment to
do things correctly the first time seems to have waned.” BOARD OF INQUIRY,
supra note 6, at 341,

38. “If there is one aspect of the Board of Inquiry that has been more dis-
couraging than others, it is [failure] to follow established Department proce-
dures. . .. If we are to ensure that people follow the rules and comply with our
standards, we must embark on an aggressive system of audits and inspections.”
Id. at347.
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commendable. They are, however, analogous to a physi-

cian treating symptoms, not the disease. Nothing less than

an attitudinal change within the LAPD is essential. . . .

Among other things, that may mean opening the department

to outside inspection and welcoming the interchange of

ideas with the greater community.*

In pursuing an illusion of control, the LAPD clings to an out-
dated command-and-control discipline system. Nine years ago the
Christopher Commission concluded that this system failed to achieve
the broader goals of crime prevention, fostered the retaliation ma-
chinery, and alienated the rank and file, as well as the public.

C. Aggression: “Looking for Trouble” Patrol Culture

The LAPD’s street patrolling culture is hard to miss. It can be
summed up as a “confront, command and arrest” or “proactive”
paramilitary style of policing. It relies on “command presence.” On
the positive side, the public sees the LAPD cops as tough, mobile,
and action-oriented. Colleagues in other departments view the
LAPD as efficient, clean, tech-savvy, and armed to the teeth.*® Ac-
cording to the Christopher Commission, “The LAPD has a reputation
as a hard working, car-based mobile strike force that is tough on
criminals. . . . The LAPD pioneered the use of SWAT teams, heli-
copters and a motorized battering ram.”*

Within the Department, the LAPD officers prize aggressive
crime suppression that projects omnipresent intimidation and total
command of the streets. In the LAPD, the game is not crime-
solving; it is a zero tolerance attitude that requires cops to sweep
through communities arresting as many people as possible. It is
crime prevention by intimidation. Several officers described to us
the motto of the LAPD patrol: “We don’t wait for crime, we go
looking for trouble.” A former Interim Chief of Police noted, “[W]e
were hunters, hunter killers. . . . [Gates] created an occupational
army, the Hammer, anti-gang task forces, sweeps in which we’d ar-
rest 1000 people. . . . Few of them were ever charged, but it was

39. Dotson, supra note 17.
40. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 97.
41. Id. at23.
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effective. By God, if you even look like a gang member, you’re go-
ing to jail.”*

A former Assistant Chief attributes this hyper-aggressive, “pro-
active” style of policing to the 1950s conversion of the LAPD culture
from one of open corruption to professional paramilitarism, com-
plaining that the LAPD was stuck in a “1950°s sort of world view."#
Assistant Chief Dotson elaborated:

We reward our people . . . for what we call hardnosed, pro-

active police work. We want them to go out and identify

criminal activity and stop it either before it occurs, or cer-
tainly after it occurs, we want to go out and determine who

the criminals were . . . and get them into jail.**

This is still the case.

“Hardnosed” policing may give the appearance of efficiency, or
even effectiveness,* but it also emphasizes confrontation and com-
mand at the expense of communication. The price is steep. The
Christopher Commission noted that the approach left citizens feeling
that the LAPD was “unnecessarily aggressive and confrontational.”™

In addition to public alienation, over-aggressive policing inevi-
tably creates its cultural corollaries: impatience, contempt, and arro-
gance among the police. When asked recently by a Los Angeles
Times reporter why LAPD officers could not wait-out a man holding
a knife instead of shooting him dead, an officer replied, “Waiting is
not looked upon favorably.”*’ Another officer at the scene, appar-
ently annoyed by the question, added, “Look, we carry guns for a
reason. It’s not there for ballast.”*

In noting the Department’s “unnecessary aggression,” the
Christopher Commission concluded that “[t]he LAPD has an organ-
izational culture that emphasizes crime control over crime prevention

42. Terry McDermott, Behind the Bunker Mentality, L.A. TIMES, June 11,
2000, at Al (quoting former LAPD Interim Chief of Police Bayan Lewis).

43. CHRISTOPHER COMMISSION REPORT, supra note 4, at 98.

4. Id

45. Research shows little evidence that aggressive sweeps, increased num-
bers of police, patrols, clearance rates, and arrests have any correlation to or
impact on crime rates. See BAYLEY, supra note 31, at 9.

46. CHRISTOPHER COMMISSION REPORT, supra note 4, at xiv.

47. McDermott, supra note 42.

48. Id.
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and that isolates the police from the communities and the people they
serve.”® However, the damage from over-aggressive paramilitary
policing spreads far beyond isolation. It reinforces the siege mental-
ity that transforms all outsiders into enemies and dehumanizes entire
communities.

Aggression has not lost its primacy in the LAPD culture, despite
the Christopher Commission’s recommendation that the LAPD re-
place aggressive paramiltarism with problem-solving and commu-
nity-based policing. Nine years after the King beating, the LAPD
continues to be known for aggression and paranoia, another element
of LAPD culture that the Christopher Commission suggested the
LAPD lose. As one analyst noted in June 2000, “‘The special culture
of the LAPD is their military nature and their absolute resistance to
outside scrutiny of any kind.””*!

D. Paranoia: “Bunker Mentality”

The LAPD instinct is to shut out all outsiders and to adopt a
“siege mentality,” which justifies excluding those who are not a part
of the Department from evaluating or criticizing it. The siege men-
tality is so integral to the LAPD that the Christopher Commission
found LAPD field training officers openly teaching it to new offi-
cers.”> Reasonable degrees of internal reliance and separation from
outsiders are expected in police departments. However, LAPD’s pe-
culiar insularity is coupled with hostility and considered extreme.
Former Interim Chief of the Los Angeles Police Department, Bayan
Lewis, observed: “All police departments tend to be inward-looking,
but LAPD is worse than anybody. It’s us against the world. We see
ourselves as the last bastion of good people in a world that’s crum-
bling.”*® Through LAPD eyes, the world offers two categories—
“blue and everyone else.”** Under this view, the community, politi-
cians, the courts—all outsiders—get cast as “the enemy” insofar as

49. CHRISTOPHER COMMISSION REPORT, supra note 4, at xiv.

50. Seeid. at 105.

51. McDermott, supra note 42 (quoting Samuel Walker).

52. See CHRISTOPHER COMMISSION REPORT, supra note 4, at xvii.
53. McDermott, supra note 42.

54. CHRISTOPHER COMMISSION REPORT, supra note 4, at 100,
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they threaten the Department’s autonomy and control over fighting
crime.”

Rules, including constitutional limits on police behavior, are re-
garded with hostility. Former Assistant Chief David D. Dotson
wrote:

[LAPD] Officers began to view the criminal-justice system
as a hindrance to their best efforts to protect society from
criminals. . . . The net effect was to foster an institutional
paranoia that became part of police culture. If the whole
system was arrayed against them, cops would have to con-
duct their crusade against crime alone. If all outsiders were
intent on undermining its effectiveness, the police depart-
ment would have to close itself off from those outside in-
fluences.”

The LAPD responded defiantly to the first cases restraining its
aggressive searches, including the 1955 case, People v. Cahan® case
that prohibited the LAPD’s planting of secret microphones in private
homes. An outraged Chief Parker condemned Cahan as “‘a death
warrant for law enforcement’ and the prelude to . . . ‘a policeless
state.”® Parker declared that Cahan stood for the dangerous propo-
sition ““‘that activities of the police are a greater social menace than
are the activities of the criminal. This . . . is terrifying.””*

With that, Parker planted the seeds of aggressive resistance to
judicial control that spawned LAPD’s tradition, bordering on open
defiance of courts and the law. Within the LAPD, the courts and
their perceived absurd restraints became the new outsiders, the new
enemy.

Each time a state or federal court expanded citizens’ rights

and restricted unconstitutional police practices, the attitude

and focus of the LAPD under Bill Parker and his successors

would be not to find the best way to comply with the law,

but the best way to work around it. . . . [T]he philosophy

. . . and the dynamic of The Grip all demanded a righteous

55. Seeid. at105.

56. Dotson, supra note 17.

57. 44 Cal. 2d 434, 282 P.2d 905 (1955).
58. DOMANICK, supra note 24, at 114.
59. Id.
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fight. The law was one thing. The job, and The Grip, quite

another. So each time a new restrictive ruling came down,

... ways were found . . . to circumvent the intent of the de-

cision. %

Thus, lawlessness became an LAPD virtue. Two leading experts on
police behavior, Jerome Skolnick and James Fyfe, explain the conse-
quences of this mentality: “Oddly enough, it may be precisely this
sense of mission, this sense of being a ‘thin blue line’ pitted against
forces of anarchy and disorder, against an unruly and dangerous un-
derclass, that can account for the most shocking abuses of power.”¢!

Understanding the LAPD’s hostile insularity as a response to
constraints on crime fighting is a key to understanding how a law en-
forcement culture becomes so infused with lawlessness and retalia-
tion that officers have nicknames for their activities. Relatively mi-
nor infractions of shading the truth, skirting the law, bending the
rules, and enhancing evidence are justified, even taught, as necessary
checks on judicial obstructions to crime-fighting. Enhancing evi-
dence slips easily into planting evidence; exaggeration on major
points melds into lying on minor ones; extorting a confession from a
clearly guilty, violent career felon who beats the rap at trial metasti-
cizes into planting evidence during the next arrest to prevent a sec-
ond escape from justice. From there, it is a short slide into the
realms of Rafael Perez and Mark Fuhrman.

The slope is smooth and seductive. This is particularly so from
the viewpoint of the rank and file who learn early that much of the
LAPD’s formal culture is actually steeped in hidden, subjective, po-
litically shaded dynamics that control the outcomes of key discipline
and other Department decisions. This attitude flourishes when field
training officers routinely dismiss the manual in favor of “street jus-
tice,” and supervisors and command staff condone the codes of loy-
alty, retaliation, and silence themselves.

E. Missions Impossible

The public creates additional corrupting dynamics by assigning
police sisyphean missions and demanding measurable results. Asked

60. Id.
61. SKOLNICK & FYFE, supra note 18, at 93.
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to wage highly politicized and unwinnable wars on drugs, gangs, and
crime—problems ninety percent of which are caused by circum-
stances the police cannot control or impact®—police face the elusive
task of pretending to master these forces and have police tactics and
actions masquerade as solutions. This, of course, is not meant to im-
ply that the task of crime control is misguided; rather, it is a criticism
of the way success in dealing with that task is defined. Success in
the necessary war on gangs was defined in a way as to encourage
overly aggressive, and even illegal, police actions.

Current leadership no longer openly celebrates the bunker/siege
outlook. The rhetoric has changed somewhat and some public out-
reach efforts have taken place. Yet, few police veterans believe that
the internal view has evolved to anywhere near the partnership with
the community that the Christopher Commission prescribed. As
former Captain Smith recently reflected, “The hierarchy of the
LAPD down to the patrol officer believes the people who know how
to police Los Angeles are the police and no one else. If we continue
to say we know better than everyone, we're never going to
change.” There is, of course, great expertise within the Police De-
partment, including its command staff. But outside of the LAPD,
there also exists great knowledge of the Department and its prob-
lems. There must be civilian control of any police department or
paramilitary-type organization. Unfortunately, the Chief of Police
continues to express the philosophy that until non-cops run toward
bullets, their credibility on law enforcement issues is zero. There is
no openness to considering any other views. The barricades still
stand.

F. Silence

Bolstering the barricades of the bunker mentality is another im-
portant tenet of the LAPD culture: silence. The Christopher Com-
mission declared, “Perhaps the greatest single barrier to the effective
investigation and adjudication of complaints is the officers’ unwrit-
ten ‘code of silence.”** As mentioned above, the Board of Inquiry

62. See BAYLEY, supra note 31, at 3-12.
63. McDermott, supra note 42.
64. CHRISTOPHER COMMISSION REPORT, supra note 4, at 168.
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report almost totally ignores the code of silence and its crucial rela-
tionship to how the Rampart scandal occurred and remained unde-
tected for so many years.%

The Board of Inquiry acknowledges continued Department fail-
ure to detect misconduct. It prescribes beefing up Internal Affairs
and launching “proactive measures to ferret out” corrupt conduct.*®

While many of the Board of Inquiry proposals may make sense,
they are unlikely to break the code of silence. None is directed to the
problem. None address the internal pressure in the Department—its
culture—that gives rise to the code of silence.

Silence offers cover to officers who abuse the public, lie, and
otherwise break the law. Silence cements the bond of trust between
partners whose mutual dependence feels like the best protection in a
job where one wrong move can mean death. Silence seems neces-
sary to officers who view themselves at war with crime, criminals,
and an anti-cop community. Silence is easier than tangling with fel-
low cops.

Finally, silence becomes indispensable in the conflict with
command, which devalues patrol work and professionalism, and
treats them as targets of control. Silence protects the rank and file
from a discipline system that is widely regarded by them as petty, ar-
bitrary, and unfair.’” And silence is safer in a culture that shifts
blame for catastrophes to rank and file and lower supervisors, while
refusing to grapple with larger organizational problems and com-
mand level inconsistencies. As one expert on police behavior noted,

[R]elations between police officers and the organization

[are] invariably adversarial. . . . Rather than being caught

up in a common enterprise, police officers feel beleaguered

and harassed by the organization. . . . Police officers pro-

tect their own, not only against the general public but

against their own organization. Attempts to uncover viola-

tions of organization rules are inevitably frustrated by the

“code of silence.”®®

If the LAPD work environment improved sufficiently to inspire the

65. See supra Part I11.

66. BOARD OF INQUIRY, supra note 6, at 337.
67. See infra PartV.

68. BAYLEY, supra note 31, at 66-67.
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trust of the rank and file, and a dynamic of partnership replaced the
hostility against the community and command, the need for silence
might well decline. Absent removal of the cultural drivers of silence,
a declaration of war on corruption will fail.

The code of silence influences the behavior of many LAPD offi-
cers in a variety of ways, but it consists of one simple rule—an ofﬁ-
cer does not provide adverse information against a fellow officer.”’
However, the special powers of police require that their loyalty be
first to the public. As the Christopher Commission declared, “That
requires that the code of silence not be used as a shield to hide mis-
conduct.””

G. Reforms

Thus, the Rampart scandal must be understood as a product of
many aspects of the culture of the Los Angeles Police Department.
Public and political pressure to deal with gangs and drugs, combined
with a long-standing, overaggressive mentality and enormous distrust
of outsiders, covered up by a code of silence, produced this scandal.
Perhaps the single most important failing of the Board of Inquiry re-
port is that it ignores all of this.

Unfortunately, reforming a department’s culture is far more dif-
ficult than changing a single or even a few policies. This must be re-
garded as the highest mission of reform, but also as a long-term proj-
ect. Many reforms must be instituted immediately in order for this to
succeed. These reforms include the following.

Recommendation #3: A consent decree between the City of
Los Angeles and the Justice Department is essential in re-
forming the Los Angeles Police Department. In the absence
of a consent decree, a judgment in a “pattern and practice”
case brought by the Justice Department is necessary for

effective reform.”

69. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 168.

70. Id. at171.

71. Subsequent to the writing and release of this report, the City Council
approved a consent decree with the Department of Justice. Many of the re-
forms suggested in this report are included within it.
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The history of the LAPD shows that significant reforms will not
occur on a voluntary basis. The Justice Department has announced
that it is prepared to sue the City for exactly this reason. A consent
decree, of course, is a judicially enforceable settlement of the law-
suit. A consent decree could contain almost all of the recommenda-
tions contained in this Report, except those that would require an
amendment to the Los Angeles City Charter or that pertain to prob-
lems in other parts of the criminal justice system, such as the judici-
ary and the District Attorney’s office.

If the City does not promptly agree to a consent decree, the
United States Department of Justice should initiate suit against the
City and seek a judgment under federal law that the LAPD has a
“pattern and practice” of violating the Constitution and federal law.
The Board of Inquiry report, by itself, contains sufficient information
to prove a pattern and practice of violations of civil rights sufficient
to establish the City’s culpability. Moreover, other evidence of po-
lice abuses by Rampart officers that has been publicly revealed
surely means that the City would have no chance of winning against
a Justice Department lawsuit. The City should settle the suit and
agree to a consent decree to reform the Department. If it refuses to
do so quickly, the Justice Department should file suit.

A consent decree or a judgment is judicially enforceable. Alter-
natives—such as a memorandum of understanding—assume good
faith compliance by the City without the possibility of ongoing en-
forcement. A voluntary approach, through a memorandum of under-
standing, is insufficient. It is highly unlikely that the most important
reforms will occur unless the City is compelled to comply. Recent
experience with delays and failures in implementing the Christopher
Commission recommendations demonstrate the need for compelled
compliance. Anything other than a consent decree or a judgment is
simply inadequate to provide the needed reforms of the Department.

A word needs to be said about the City’s choice to have the ne-
gotiations for the consent decree conducted entirely in secret. Al-
though settlement negotiations during litigation generally are done in
private, in this instance the secrecy is unnecessary and undesirable.
A consent decree—if one is entered into—will determine the policies
and practices of the Los Angeles Police Department. Members of
the City Council—the voice of the client in these negotiations—and
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the public—the ultimate client—should know what the City’s nego-
tiators are saying and have a chance to express their views.

I have learned, for example, that until very recently the members
of the City Council had neither knowledge of the content of the Jus-
tice Department’s 103 page proposal to the City nor of the City ne-
gotiators’ counteroffer.”> The result is that any proposal for a con-
sent decree will be presented as an overall package with City Council
members and the public having no chance to express their views on
the various tradeoffs inherent to a reform proposal.

The extreme secrecy has made it much easier for city officials to
oppose reforms. City officials, in private, can defend the Police De-
partment and deny problems much more easily than in public state-
ments. Key reforms can be opposed in secret that likely would be
supported in public.

In particular, it is simply wrong that the Police Chief has had a
representative present and, by all accounts, participating at every ne-
gotiating session with the Justice Department, while the public, the
City Council, and the Protective League have been shut out. The
Department is represented at the negotiations by the President of the
Police Commission and the City Attorney. It is inexplicable why the
Chief has a representative present, but the public and the Protective
League do not.

With regard to the duration of the consent decree, we recom-
mend the following:

Recommendation #3(a): The consent decree shall remain
in effect for at least five years and then can be lifted only
after the City demonstrates substantial compliance for a pe-
rviod of two years. The consent decree should provide for
the federal judge to order continued monitoring and com-
pliance if deemed necessary after this period.

72. Members of the City Council received details about the proposed set-
tlement and unresolved issues on September 8, 2000, almost four months after
negotiations began. See Tina Daunt, Council Will Try to End Stalemate on
LAPD Decree, L.A. TIMES, Sept. 9, 2000, at Al.
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Reforming the Police Department cannot be regarded as a single
event; it is a process. Some changes can happen relatively quickly,
but many will take a good deal of time. Therefore, the consent de-
cree should remain in effect for five years, and its terms should pro-
vide that it will be lifted only after the City demonstrates substantial
compliance for a period of two years. This is in accord with the
terms of consent decrees imposed in other cities.

Recommendation #3(b): There should be semi-annual re-
view of the terms of the consent decree and the degree of
compliance with it. An outside monitor should be required
to submit semi-annual reports simultaneously to the court,
the City, and the public on compliance with the consent de-
cree.

There is an inherent danger of inflexibility with a consent de-
cree. Circumstances and needs may change. Unanticipated prob-
lems may emerge. Therefore, semi-annual review and appropriate
modifications are essential.

Recommendation #4: An outside monitor or auditor with
enforcement authority is necessary to oversee the imple-
mentation of the consent decree.

Ensuring compliance with a consent decree will require on-
going monitoring of the Department’s activities. An outside moni-
tor, with full investigatory authority over the Department, is needed.
The outside monitor should be required to report on a regular basis
simultaneously to the court, to City officials, and to the public. Such
outside monitors have been successfully implemented in other cities,
such as Pittsburgh, where there have been consent decrees.

We strongly disagree with those who label a consent decree and
an outside monitor as a “federal takeover” of the LAPD. Responsi-
bility for managing the Department still would rest with the Police
Commission and, for disciplinary matters, with the Police Chief. But
they would be required to do so in accordance with mandates for
change. The history of the LAPD shows that without judicial com-
pulsion and oversight, meaningful reform simply will not occur.
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Recommendation #5: The management of LAPD must ac-
cept and implement the Christopher Commission’s mandate
to move from the overaggressive, paramilitary policing
culture to one of openness, problem solving, and community
engagement. An expert group should be formed, including
officers from every rank and also civilians, to forge a cul-
ture transformation blueprint to achieve that change.

The culture of any institution is the product of countless factors.
A mandate simply to reform “culture” is impossible. Yet, every ex-
pert that we spoke to made it clear that reform of the LAPD will not
occur until its culture changes. Therefore, the issue of culture, de-
scribed in detail by the Christopher Commission and discussed in
this Report, must be tackled directly. This should be done by con-
vening an expert group to develop a plan for dealing with the culture
in specific, concrete ways. The group must include officers from
every rank; every level from command staff downward must be in-
volved. The group must not exclude outsiders, but instead must in-
clude experts external to the LAPD.

Recommendation #6: Conmumnunity policing must be imple-
mented.

The Christopher Commission expressly linked community po-
licing to reforming the culture of the Los Angeles Police Depart-
ment. The Christopher Commission explained,

The Commission heard from several experts in police ad-

ministration who urged adoption of the community policing

model as a means of combatting excessive use of force and
improving relations between the LAPD and the people it
serves. . . . Community policing emphasizes a department-
wide philosophy oriented toward problem solving, rather
than arrest statistics. The concept also relies heavily on the
articulation of policing values that incorporate community
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involvement in matters that directly affect the safety and

quality of neighborhood life.”

The Christopher Commission recommended increased emphasis
in the Department on community policing. This has not occurred.
Unfortunately, the Board of Inquiry report says almost nothing about
this and its recommendations are not directed to implementing com-
munity policing.

Specifically, community policing should be implemented by re-
quiring actions such as the following.

Recommendation #6(a): Restore the Senior Lead Officers
Program.

This has been regarded as a key aspect of community policing and its
elimination is widely regarded as reflecting the LAPD’s resistance to
the concept of community-based policing.

Recommendation #6(b): Evaluation and promotion criteria
should include community-based policing activities.

In other words, officers should be rewarded for their community and
crime prevention activities, not only for their arrests and citations.

Recommendation #6(c): Officers should receive training
on community policing activities.

Implementation of community policing requires a change in the in-
struction that officers receive from their first days in the Academy
and throughout their time on the force.

Recommendation #6(d): It should be a requirement that
higher-level supervisors spend time in the field.

This, too, was a recommendation of the Christopher Commission
that has not been implemented. Had supervisors been in the field

73. CHRISTOPHER COMMISSION REPORT, supra note 4, at 100-01.
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with Rampart CRASH unit members, they likely would have de-
terred and detected the wrongdoing.

Recommendation #6(e): Meetings with conmmunities should
be required at least once each quarter of a calendar year.

An important aspect of community policing, according to all experts,
is greater communication with the community being served.

Recommendation #7: Improvements in training are needed.

A change in the culture of the Los Angeles Police Department
must begin with the training that officers receive. The Christopher
Commission devoted a chapter of its report to identifying problems
with the LAPD’s training.”* Additionally, the Board of Inquiry re-
port found that there are significant deficiencies in the training of of-
ficers within the LAPD. Its recommendations call for implementa-
tion of “ethics and integrity training programs™”® and of greater “job-
specific training.”® We agree with all of these recommendations.
We would add the following.

Recommendation #7(a): Identify areas in which training of
LAPD officers is deficient in comparison to national and
California standards and require improvements in these ar-
eas.

Recommendation #7(b): Mandate training as to supervisor
responsibilities and duties.

This is in accord with Recommendation #90 of the Board of Inquiry,
calling for greater training of new sergeants, detectives II, and

74. Seeid. at 119-36.

75. BOARD OF INQUIRY, supra note 6, at 349. Recommendations #82-88
expand on the desired characteristics of these programs. See id. at 350.

76. Id. Recommendations #89-101 expand on the idea of job-specific
training, See id. at351-53.
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nonsworn personnel, and Recommendation #92, which calls for re-
vamping Watch Commander school.””

Recommendation #7(c): Mandate training of civilian per-
sonnel, such as civilian members of Boards of Rights.

There is no discussion in the Board of Inquiry report of the need for
training of civilian personnel. This, too, is essential because of the
key roles that they often play in the Department, such as supervising
Department personnel in some divisions and, for some civilians, by
serving as members of Boards of Rights.

Recommendation #7(d): Require training of all officers as
to ethics and civil rights. This training should include the
use of outside experts.

We strongly agree with the recommendations of the Board of Inquiry
for an “ethics and integrity training program.””® We would add two
aspects to these recommendations. First, they should be broadened
to include training with regard to civil rights. We have heard too
many officers speak of civil rights laws disparagingly, as interfering
with effective policing. Civil rights training must be emphasized and
made a part of policing rather than being treated as a limit upon it.
Second, outside experts of all types should be used in this training,.
The Board of Inquiry recommends using members of the United
States Attorney’s Office.” This is desirable, but the pool of experts
should be expanded beyond this and should include people outside of
law enforcement.

Recommendation #8: Require greater protections for
“whistleblowers” within the LAPD who expose wrongdoing
by other officers.

77. Seeid. at351-52.
78. See supra note 75 and accompanying text.
79. See BOARD OF INQUIRY, supra note 6, at 350 (Recommendation #84).
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The culture of silence in the Los Angeles Police Department
must be dealt with directly. Officers who know of wrongdoing by
other officers must be encouraged to come forward and must be
protected, and indeed rewarded, when they do. In this regard, some
reforms to be implemented include the following.

Recommendation #8(a): Establish a policy protecting offi-
cers who expose wrongdoing from retaliation.

We have heard from many officers within and outside the De-
partment state that a key to reform is establishing a clearer and
stricter policy protecting officers who expose wrongdoing from re-
taliation. We spoke with several officers who related instances of of-
ficers who revealed wrongdoing being subjected to reprisals from
supervisors and the Department. They told us that such officers were
branded “disloyal.” As punishment, they were transferred to less de-
sirable assignments, often at less convenient locations. Several
times, we heard the phrase “freeway therapy,” which refers to ad-
ministratively transferring an officer to a division far from his or her
home as a reprisal. There must be a strict and clear policy to protect
whistleblowers.

Recommendation #8(b): Develop a system where officers
may report wrongdoing by other officers to the Inspector
General with an assurance of confidentiality and with pro-
tection from reprisals.

One of the most important reforms of the Christopher Commis-
sion was creating the office of the Inspector General. This office has
not functioned as intended. One key aspect of reforming that office
and also of ending the code of silence is developing a system where
officers can speak to the Inspector General confidentially and with
protection from reprisals.

Recommendation #8(c): Develop a procedure and stan-
dards for investigating and punishing supervisors who re-
taliate against whistleblowers.
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Protecting whistleblowers requires stopping supervisors from
retaliating against them. A procedure should be developed for in-
vestigating supervisors who allegedly have retaliated against those
who expose wrongdoing. Strict punishments should be imposed if it
is determined that retaliation occurred.

Recommendation #9: Reform recruitment to include more
careful screening and also to provide more aggressive ef-
forts to increase the number of women and minority offi-
cers.

The culture of the LAPD obviously is a product of those who
serve within it. Therefore, as the Board of Inquiry recognizes, there
must be improved screening of those admitted to the Police Acad-
emy. The Board of Inquiry discovered that “preemployment infor-
mation” on some of the officers involved in the Rampart scandal
“raises serious issues regarding their employment with the Depart-
ment.”*® Specifically, the Board of Inquiry found that “[c]riminal re-
cords, inability to manage personal finances, histories of violent be-
havior and narcotics involvement are all factors that should have
precluded their employment as police officers. However, these offi-
cers were hired in spite of these factors being discovered during their
preemployment screening.”®' The Board of Inquiry explains that
standards were relaxed during the accelerated hiring of the late 1980s
and early 1990s.

Recommendation #9(a): Institute improved screening of
candidates for the Police Department to determine, in every
respect, fitness for being an officer.

The Board of Inquiry report contains many excellent recom-
mendations for improved screening of potential officers.¥* The

80. Id. at332.

81. Id.

82. See id. at 333 (Recommendations #1-6). My only concern with the rec-
ommendations is allowing the Department to have access to sealed court rec-
ords. A judicial sealing order cannot be overridden by a Police Department
regulation.
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recommendations appropriately include psychological testing of can-
didates. In this regard, Recommendation #4 is particularly impor-
tant: “The California State Commission on Peace Officer Standards
and Training (POST) should be asked to convene a statewide task
force to examine psychological testing of police officer candi-
dates.”®

Recommendation #9(b): Aggressive efforts must be made
to increase the number of women officers in the Department
and to ensure that there is no discrimination in recruitment
or employment against women, racial minorities, and gays
and lesbians.

A key aspect of changing the culture of the Los Angeles Police
Department is changing its gender balance.** Women are greatly
underrepresented, in part, because of a history of discrimination
within the Department. Greater effort must be taken to increase the
number of women officers. Unfortunately, this is ignored by the
Board of Inquiry report.

Many studies have documented that women police officers are
much less likely to use excessive force than their male counterparts.
The Christopher Commission found that:

Virtually every indicator examined by the Commission es-

tablishes that female LAPD officers are involved in exces-

sive use of force at rates substantially below those of male
officers. There were no female officers among the 120 of-
ficers with the most use of force reports. . . . A study also

was conducted by the Commission of the top 10% of the

LAPD officers ranked by the combined use of force reports,

personnel complaints and officer-involved shootings.

There were no female officers among the top 132 officers

The statistics indicate that female officers are not

83. Id.

84. In this section of the Report, we are borrowing heavily from a letter by
Katherine Spillar, Penny Harrington, Abby J. Leibman, and Allison Thomas to
the Members of the Los Angeles City Council, Los Angeles Police Commis-
sion, City Attorney James Hahn, and Mayor Richard Riordan, dated May 18,
2000. See infra note 87.
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reluctant to use force, but they are not nearly as likely to be

involved in use of excessive force. The statistics are borne

out by the weight of academic and anecdotal evidence gath-

ered by the Commission.®
The vast majority of the officers known to have committed miscon-
duct in the Rampart CRASH unit were male.

The Christopher Commission found that women were underrep-
resented in the Department, in substantial part, because of hostile and
discriminatory treatment within the Department. It stated, “[T]he
continued existence of discrimination against female officers can de-
prive the Department of specific skills, and thereby contribute to the
problem of excessive force.”®® Katherine Spillar, Penny Harrington,
and Abby J. Leibman expressed this well in their letter of May 18,
2000, to City officials:

The comparative lack of women in the LAPD reinforces
and exaggerates a workplace culture that condones
authoritarian personalities, where men with common back-
grounds and values participate in misconduct with no fear
of scrutiny by their like-minded peers or detection by su-
pervisors. Rafael Perez summed it up when he told investi-
gators that female officers could not be trusted to be “in the
loop,” meaning that female officers could not be trusted to
abide by the “code of silence” if they had knowledge of
misconduct or corruption. Adding significant numbers of
women to the LAPD will break up this “squad room men-
tality.”®’

Following the Christopher Commission’s report, the Los Ange-
les City Council unanimously adopted a series of motions to address
the gender imbalance in the police force. One of the motions re-
quired that the LAPD increase outreach and recruitment so as to

85. CHRISTOPHER COMMISSION REPORT, supra note 4, at §3-84.

86. Id. at 83.

87. Letter from Katherine Spillar, Feminist Majority Foundation, Penny
Harrington, National Center for Women & Policing, Abby J. Leibman and Al-
lison Thomas, California Women’s Law Center, to Members of the Los Ange-
les City Council, Los Angeles Police Commission, City Attorney James Hahn,
and Mayor Richard Riordan 2 (May 18, 2000).
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achieve gender balance in each new Academy class. Statistics reveal
that these objectives have not been met.

The response that “women do not want to be police officers”
and that “there are not qualified women” is belied by prior experi-
ences. During the 1970s, when women were less than five percent of
the force, a lawsuit was brought charging gender (and race) discrimi-
nation. The consent decree (often referred to as the “Blake Decree™)
required that the LAPD hire twenty percent women. The City ob-
jected that there were not sufficient qualified women to meet this de-
cree. Nonetheless, it was implemented and the number of women of-
ficers increased from just a few percent pre-Blake to nearly twenty
percent within a little over a decade.

Aggressive outreach and recruitment can increase the number of
women. But in light of the history of gender discrimination within
the LAPD and the failure of efforts in the last decade to implement
the Christopher Commission recommendations in this area, more
must be done. Gender-balance hiring requirements should be con-
sidged by the Police Commission and the Los Angeles City Coun-
cil

The LAPD has a history of discrimination against racial minori-
ties and against gays and lesbians as well. Federal court orders have
been necessary to deal with this problem. There must be continued
aggressive efforts to recruit people of color from all parts of our di-
verse City, as well as gays and lesbians, to become police officers.
There must be aggressive enforcement of antidiscrimination laws to
protect them within the Department.

Recommendation #10: Require greater controls on spe-
cialized units within the LAPD.

The Board of Inquiry report recognizes that a special culture de-
veloped in the Rampart CRASH unit and more generally in special-
ized umits. Therefore, it recommends a “standardized selection

88. The history of discrimination against women in the LAPD would justify
gender-based remedies in order to comply with federal law, notwithstanding
general limits on such remedies imposed by Proposition 209, an amendment to
the California Constitution.
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process for Area specialized units”® and advanced pay grades for

supervisors and officers assigned to specialized upits.”® These are
desirable reforms supported by everyone with whom we spoke.

The Rampart CRASH unit obviously functioned largely
autonomously and often outside the law. The Chief of Police upon
receiving the Board of Inquiry report disbanded the CRASH units.
Thus, all recognize that a serious problem existed with these units.

Yet, of course, specialized units of many kinds are essential in
the Police Department. The key is to ensure that they not operate
autonomously and develop their own culture and operating proce-
dures. To further the recommendations of the Board of Inquiry, the
following changes also should be implemented.

Recommendation #10(a): Selection criteria for specialized
units should be developed.

Recommendation #10(b): A standardized system for se-
lecting officers for specialized units, with a screening sys-
tem similar to that used for vice, should be implemented.

Recommendation #10(c): There should be regular audits of
specialized units to ensure compliance with the rules and
standards of the LAPD.

None of these recommendations are inconsistent with the pro-
posals of the Board of Inquiry. All are necessary as part of reform-
ing the culture of the LAPD and ensuring control of the activities of
the special units.

Recommendation #11: Officers must have counseling re-
sources available, without fear that seeking and receiving
counseling will be used against them.

89. BOARD OF INQUIRY, supra note 6, at 335 (Recommendation #16).
90. See id. (Recommendation #17).
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There is no doubt that policing is one of the most stressful occu-
pations. It obviously is important to detect stress that has reached in-
appropriate levels and to enable police officers to cope with this
pressure. In the past, the LAPD effectively has prevented its officers
from coping with stress by monitoring intrusively officers’ attempts
to obtain counseling. This has led to both reluctance and inability of
officers to manage stress. In turn, officers suffering from job-related
stress are unable to perform their policing duties properly. Police of-
ficers must be provided unfettered access to confidential psychologi-
cal resources; there must be explicit assurances that this will not be
used against them in any way.

Recommendation #12: The Los Angeles Police Protective
League must play a key role in bringing about a change in
the culture of the Los Angeles Police Department and in
reforming the Department.

Change will happen only with the support of the rank-and-file
members in the LAPD. The Protective League has a crucial role to
play in being a powerful, positive force for reform of the Department
and in advocating and implementing progressive changes. The
League, however, has not traditionally played this role. For instance,
the League opposed Proposition F, which implemented many of the
Christopher Commission’s recommendations.

We have been tremendously encouraged in many discussions
with the leadership of the League as to their commitment to reform.
This is imperative if meaningful changes are to occur.

IV. THE BOARD OF INQUIRY REPORT FAILS TO CONSIDER
THE NEED FOR STRUCTURAL REFORMS IN THE DEPARTMENT,
INCLUDING REFORMING THE POLICE COMMISSION,
STRENGTHENING THE INDEPENDENCE AND POWERS OF THE INSPECTOR
GENERAL, AND CREATING PERMANENT OVERSIGHT
MECHANISMS OF THE DEPARTMENT

It is striking that the Board of Inquiry report identifies no prob-
lems with the structure of the Police Department and apparently does
not see this as in any way responsible for the Rampart scandal. Not a
single one of its recommendations is addressed to structural change
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in the governance of the Los Angeles Police Department. This is in
sharp contrast to the Christopher Commission report. The Chrlsto-
pher Commission devoted an entire chapter to structural i issues.’

For example, the Christopher Commission 1dent1ﬁed serious de-
ficiencies in the powers of the Police Commission,”” particularly in
its inability to review or discipline the Chief of Police. The Charter
was amended, via Proposition F, to increase the authority of the Po-
lice Commission, limit the term of the Police Chief, create an Ex-
ecutive Director of the Board of Police Commissioners, and establish
an Inspector General. All of these were important and needed re-
forms.

During the recent Charter reform process, there was little con-
sideration of these issues, except for the role of the Inspector Gen-
eral” Although the Elected Charter Reform Commission spent a
great deal of time examining police issues, it did not reconsider the
basic structural reforms adopted as a result of the Christopher Com-
mission. In fact, a conscious decision was made to not reexamine
these recently adopted Charter provisions. Many factors explain this
choice. The Charter revisions adopted after the Christopher Com-
mission were relatively new, having been adopted only several years
before. Also, the Christopher Commission deservedly is highly re-
garded, and revising its work product had political risks. Besides,
the Charter Commission had an overwhelming number of issues to
deal with; no one was advocating reconsideration of the structural re-
forms recommended by the Christopher Commission.

There is no doubt that if Charter reform had occurred in the
spring of 2000, rather than in 1998 and 1999, police reform would
have been the dominant issue. There would have been serious con-
sideration of the governance of the Police Department. Such consid-
eration is essential now.

91. Chapter Ten of the Christopher Commission report was titled, “Struc-
tural Issues—the Police Commission and the Chief of Police.”
92. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 184-85.
93. I served as the chair of the Elected Los Angeles Charter Reform Com-
rgnissgign that proposed a new Charter for the City, which was adopted on June
, 1999,
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Recommendation #13: Amend the Los Angeles City Char-
ter to increase the responsibilities of the Police Commis-
sion, including making it a full-time position, changing its
manner of selection, and requiring City Council approval
for the removal of a Commissioner. Adequate resources
must also be provided to the Police Commission to manage
the Department effectively.

Section 571 of the Los Angeles City Charter creates the Board
of Police Commissioners and defines its duties. Under the Charter,
Police Commissioners serve five-year terms and may serve a maxi-
mum of two terms. Police Commissioners, like all City Commis-
sioners, are appointed by the Mayor and confirmed by the City
Council. Being a Police Commissioner is an unpaid position. Al-
though Police Commissioners undoubtedly spend a great deal of time
at the task, it is a part-time position because Commissioners almost
always have other full-time jobs.

We have spoken with several former Police Commissioners and
all express concerns with the ability of a part-time Commission to
manage the Department effectively. As described earlier, the Charter
assigns the Police Commission the responsibility for managing all
aspects of the Department, except for police discipline.”* A part-time
Police Commission cannot realistically perform this task.

Moreover, there is an inherent danger that the Police Commis-
sion will come to identify with the Department that it is supposed to
be managing. One former Police Commissioner speaks powerfully
about how easy it is for Commissioners to be co-opted by the De-
partment and how that undermines the Commission serving as an ef-
fective manager. He describes how Police Commissioners are
treated as the commanders of a paramilitary organization. He de-
scribes how Commissioners come to identify with the Department
they are regulating and inevitably react defensively to criticism about
it. He, and others, speak about the inability to exercise effective
control over such a large and complex Department while working at
it only part-time. There is much more likelihood of the Police

94. See supra note 12 and accompanying text.
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Commission acting independently if its members have sufficient time
to oversee the Department.

The effect of a part-time Commission is that the Police Com-
mission often serves as manager of the Department in name only; a
reality described by the Christopher Commission. The Chief of Po-
lice generally functions as the real manager of the Department. Ci-
vilian control is compromised.

Having spoken to many people and having considered the expe-
rience in Los Angeles and elsewhere, it is clear that the solution must
include making service on the Police Commission a paid, full-time
position. Only in this way will there be sufficient time for the Com-
mission to perform its essential role under the Charter as the civilian
managers of the LAPD.

Additionally, the manner of selecting the Police Commission
should be revised. Currently, the Mayor selects all five members of
the Board of Police Commissioners. The problem is that Commis-
sioners are then much more likely to reflect one philosophy and, at
times, refrain from expressing a difference of opinion because of the
risk of being removed by the Mayor or not reappointed. If the Mayor
is strongly aligned with the Police Chief, and the Commissioners are
seen as aligned with the Mayor, then there is an inherent erosion of
public confidence in the Police Commission. That, of course, is ex-
actly the situation today. Mayor Richard Riordan has been outspo-
ken in his support of Police Chief Bernard Parks and Parks’s policies
(and almost totally silent in voicing any criticisms of the Department
or as to the needed reforms). All five members of the Police Com-
mission were appointed by Mayor Riordan. The public justifiably
questions whether such a Police Commission can be trusted to re-
form the Department.

There are many alternative approaches to selecting the Police
Commission. Election of its members is one possibility, but that
risks undue politicization of the position and we heard virtually no
support for this. A preferable alternative would be to diversify the
appointing authority. We suggest that the Charter be amended to
provide that the Mayor will appoint two members of the Commis-
sion, while one each will be appointed by the City Attorney, the City
Controller, and the President of the City Council. Each of these offi-
cials is elected by the voters—the City Attorney and the City
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Controller, like the Mayor, in citywide elections. Such a selection
system will lessen the likelihood of a Commission dominated by a
powerful Mayor’s views and increase the chance for the Commission
to be independent of the Mayor and the Police Chief.

Additionally, there must be protection for Commissioners from
removal. The Charter should be amended to provide that members
of the Police Commission can be removed by the Mayor only with
the approval of a majority of the City Council.*® This was the re-
quirement under the previous City Charter. This protection will help
to provide Commissioners the independence necessary to govern the
Police Department effectively.

Also, the Police Commission must be provided adequate re-
sources to manage the Police Department. We have heard from
many sources that the resources allocated to the Commission are
woefully inadequate to oversee and manage a department the size of
LAPD. Unlike the other reforms proposed for the Police Commis-
sion which will require Charter amendments, an increase in resources
can be implemented by the City Council immediately.

Recommendation #14: The powers and especially the inde-
pendence of the Inspector General should be strengthened.

One of the most important reforms proposed by the Christopher
Commission was the creation of the position of the Inspector Gen-
eral. The Inspector General has the responsibility to “audit, investi-
gate, and oversee the Police Department’s handling of complaints of
misconduct by police officers and civilian employees . . . .” The
Inspector General position was created as part of Proposition F,
which was adopted to implement many of the Christopher Commis-
sion’s recommendations.

95. Indeed, if the appointing authority is diversified, as suggested above,
then removal of a Commissioner should be only by the official who made the
appointment. In other words, the Mayor should not be able to remove the City
Council President’s nominee. All removals, though, should require approval
of a majority of the City Council.

96. LOS ANGELES, CAL., CHARTER art. 5, § 573(a) (1999) (effective July 1,
2000).
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Unfortunately, the Inspector General did not function as in-
tended by the Christopher Commission. The first Inspector General
was Katherine Mader, an Assistant District Attorney prior to accept-
ing the position and soon to be a Los Angeles Superior Court Judge.
Mader’s authority was undermined by the Police Department and the
Police Commission, and the authority of Inspector General was es-
sentially gutted. Mader was told, for example, that she could not re-
port directly to the Police Commission, but instead could speak only
to the Executive Director of the Police Commission. Also, Mader
was instructed that she was not allowed to examine individual cases,
but rather could look just at aggregate data about the handling of dis-
ciplinary matters. Ultimately, after these and other limits on her
power, Mader resigned. In part, Mader’s resignation was prompted
when she was instructed that she was not allowed to speak to the
Charter Reform Commissions about possible reforms concerning the
Inspector General’s office and the Police Department.

The Elected Charter Reform Commission considered a proposal
to greatly strengthen the independence of the Inspector General’s po-
sition. For example, it was proposed that the Inspector General be
appointed for a five-year term and that removal would require ap-
proval of a majority of the City Council. The Charter Commission
and its members were aggressively lobbied by the Police Chief and
especially by members of the Police Commission to withdraw or de-
feat this proposal. As the initiator of the proposal, I received many
telephone calls, including calls by members of the Police Commis-
sion who remain in their positions today. In fact, several members of
the Police Commission, including its then chair, Edith Perez, and its
current chair, Gerald Chaleff, appeared before the Elected Commis-
sion to urge the defeat of the proposal to strengthen the independence
of the Inspector General.

Ultimately, a compromise was adopted. The Inspector General
was given authority to speak directly to the Police Commission.”’
Additionally, the Inspector General was granted full access to all in-
formation.”® The Inspector General can investigate any matter.

97. Seeid. § 573.
98. Section 573 provides that the Inspector General “shall have the same

access to Police Department information as the Board of Police Commission-
ers.” Id.
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However, the Police Commission can “by majority vote . . . direct
the Inspector General not to commence or continue an investigation
or audit.”® Although the Charter provision concerning the Inspector
General does not mention this, under other provisions of the Charter,
the Cll(llgy Council could overturn such a decision by a two-thirds
vote.

The reforms instituted in the new City Charter are a significant
increase in the authority of the Inspector General. They do address
many of the ways in which Katherine Mader’s authority was under-
mined. Indeed, the experiences of the first Inspector General are
themselves a telling revelation concerning the culture of the LAPD
and its resistance to oversight.

The reforms in the new Charter do not go far enough in ensuring
the independence of the Inspector General. Most importantly, the In-
spector General is subject to removal by the Police Commission.
The only protection is that the City Council, by two-thirds vote,
could overturn that removal.'®! Additionally, the Inspector General
can be ordered to cease an investigation by the Police Commission.
In other words, as part of the compromise during the Charter reform
process, the Inspector General was left an employee of the Police
Commission and subject to control and removal by that body.

There is a great danger that the performance of the Inspector
General might be compromised, in direct and subtle ways, by the
Police Commission. As described above, there is a natural tendency
for the Police Commission to identify with the Department that it is
managing. An Inspector General may be reluctant, in some in-
stances, to pursue matters that could draw the ire of the Commission.
The current Inspector General, Jeffrey Eglash, has remarked that he
never knows for sure that he will have his job the next day. This is
not to imply that Eglash would ever in any way compromise his
work, but it does raise the specter that this awareness could, at times,
affect the performance of an Inspector General. There is the danger
that a Police Commission would choose to halt an investigation to

99. Id. § 573(c).
100. See id. § 245.
101. Section 245 exempts the Council from reviewing “individual personnel
decisions of boards and commissions except for those of the Board of Police
Commissioners.” Id. § 245(d)(7).
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spare itself and its Department from scrutiny, and a risk that a Police
Commission might decide that some potentially embarrassing mat-
ters not be examined.

The Charter should be amended to provide even greater inde-
pendence for the Inspector General. One approach would be to place
the Inspector General position under the authority of the City Con-
troller. The Controller, an elected official, has responsibility for
conducting financial and performance audits of all City departments.
In many ways, the Inspector General is an auditor in the specific area
of police discipline. This would provide the Inspector General inde-
pendence from the Police Commission. However, this would leave
the Inspector General subject to control by an individual likely with-
out any expertise in police matters and who may have an agenda of
his or her own unrelated to effective oversight of the Department.

The preferable approach would be to provide the Inspector Gen-
eral with protection from removal.

Recommendation #14(a): The City Charter should be
amended to provide that the Inspector General is appointed
by the Mayor, subject to confirmation by the City Council.
The Inspector General should be appointed for a five-year
term, not to run concurrently with the five-year term of the
Police Chief. The Inspector General may be removed dur-
ing the term only if removal is approved by a majority vote
of the City Council.

This approach provides the Inspector General the job security needed
for independence.

Moreover, there should be greater assurance that the Inspector
General can investigate any matter.

Recommendation #14(b): The City Charter should be
amended to provide that the Inspector General may investi-
gate any matter and that an investigation cannot be pre-
vented or discontinued by the Police Commission.

The Inspector General must have the authority to investigate any
matter concerning police misconduct and discipline. Under the City
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Charter, the Controller has the power to conduct financial and per-
formance audits of any department. No one has the power to stop
such an investigation. The Inspector General should have the same
power to audit the Police Department. The Controller is essentially
immune from removal; only a recall by the voters can remove a
Controller from office before the end of his or her term. An Inspec-
tor General who is acting improperly can be removed by the City
Council under the proposal described above.

Recommendation #15: A permanent special prosecutor,
ideally located in the California Attorney General'’s Office,
should be appointed to investigate criminal wrongdoing by
officers within the Los Angeles Police Department.

The Rampart scandal, and the legacy of all the events of the last
decade and earlier, show a need for institutionalized external over-
sight of the Police Department. The District Attorney’s Office has a
constant ongoing relationship with the police and an inherent need to
rely on their cooperation. Moreover, the District Attorney’s Office is
likely to be reactive, rather than proactive, in investigating scandals
in the Police Department, acting only after they are revealed.

A permanent special prosecutor to investigate criminal miscon-
duct is needed. Locating this position in the Attorney General’s of-
fice provides independence. The existence of such external oversight
is important to enhancing public confidence in the Police Depart-
ment. This position would not duplicate the work of the Inspector
General. The special prosecutor would exist to conduct ongoing
criminal investigations and prosecutions of illegal activities by offi-
cers. The Inspector General exists to deal with all aspects of police
discipline, only a relatively small percentage of which involve crimi-
nal activity by officers.

V. THE BOARD OF INQUIRY REPORT UNDULY MINIMIZES THE
PROBLEMS IN THE POLICE DEPARTMENT’S DISCIPLINARY SYSTEM

The Christopher Commission devoted a chapter of its report to
the problems in the disciplinary system in the Los Angeles Police
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Department.'”? The Commission’s words here are powerful: “[T]he
Commission concludes that the current system of discipline does not
work. There are failures in every stage of the disciplinary system
from complaint intake to punishment. Minor tinkering or adjustment
will not solve these problems; a major system overhaul is re-
quired.”!*

As we have spoken to dozens of people, we have learned that
this perception continues and that virtually everyone, except the
Chief of Police and the Board of Inquiry, is dissatisfied with the cur-
rent disciplinary system. Many have expressed the view that it is too
difficult to file complaints against police officers. Many in the pub-
lic believe that the system does not adequately discipline wrongdo-
ers. Many officers have expressed a complete loss of faith in the
fairness of the system. Many see the Chief of Police as exercising
undue control over the process and using it arbitrarily to protect
some (especially command staff) from discipline and persecuting
others. We cannot emphasize enough the deep distrust we heard
voiced by many officers in the police disciplinary system. Indeed,
the Board of Inquiry itself stated, “Time and again, it was brought to
the Board’s attention that there is a strong perception of a dual disci-
plinary standard, one for captains and above and the other for lieu-
tenants and below.”!%*

These perceptions are crucial and must be addressed. There
must be a disciplinary system that has the confidence of both the
public and officers in the Department. The absence of such confi-
dence leads to a public inherently distrustful of the police. Moreo-
ver, the perceptions of officers that the system is unfair undermines
morale in the Department and reinforces the code of silence, as offi-
cers are unwilling to use a disciplinary system that they regard as ca-
pricious and unfair.

The Board of Inquiry report ignores this problem entirely. It of-
fers important suggestions with regard to improving the system of
risk management. Particularly significant is its recommendation for
implementing a system for tracking the disciplinary records of

102. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 151-80.
103. Id. at171.

104. BOARD OF INQUIRY, supra note 6, at 339 (Recommendation #32).
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officers.'® This was a key recommendation of the Christopher

Commission and it is long overdue.

But the Board of Inquiry offers no criticisms of the disciplinary
system and no proposals for significant reforms. Quite the contrary,
the approach of the Board of Inquiry is to reaffirm the authority of
the Chief of Police over discipline and to recommend ways in which
this power be enhanced. The Executive Summary of the Board of
Inquiry report concludes by saying that disciplinary authority must
rest solely in the Chief of Police and that proposed reforms, such as
binding arbitration, are “foolish.”!% This approach, however, ig-
nores the serious problem of great officer distrust in the system. Re-
affirming and enhancing the authority of the Chief of Police only
will exacerbate the problem and the alienation of the rank and file.

We would be remiss if we did not note here that for decades,
hostile supervisors and officers routinely used the LAPD’s discipline
system to harm the careers of unwanted minority and female offi-
cers.'”” They and other officers deemed “outsiders” received no help
from Department leadership or the Police Protective League when
they complained about disciplinary abuse that ostracized them and
damaged their careers. Indeed, we wish this ugly dynamic was a
thing of the past, but many female, minority, and gay officers still
face discriminatory use of the disciplinary system aimed at sinking
their careers or driving them out of the Department.

There must be reforms that institute a strict disciplinary system
that has the confidence of both the public and the officers. The cur-
rent crisis of confidence must not continue to be ignored. Thus, after
conversations and consultation with many experts, we are convinced
that significant reforms in every aspect of the disciplinary system
within the Los Angeles Police Department are essential and they
must include the following,

105. See id. at 338 (Recommendation #29).

106. Id. at 355.

107. See, e.g., Memorandum from Willie Williams, Chief of Police, (July
16, 1996) (finding that sergeants who refused the command of an Affican
American lieutenant had repeatedly filed complaints against her in an effort to
“submarine” her career). Chief Williams concluded that “[t]hese types of ac-
tions are an abuse of the Department’s complaint and disciplinary system.” Jd.
The lieutenant could get no help from supervisors or the Police Protective
League.



600 LOYOLA OF LOS ANGELES LAW REVIEW [34:545

A. Receiving Complaints

Recommendation #16: Improve the system for receiving
complaints against officers, including simplifying the proc-
ess for receiving complaints and creating an Office of Citi-
zen Complaints modeled after the San Francisco system.

The Christopher Commission documented problems with the
system for receiving complaints. The Commission wrote:

The Commission has found that the complaint system is
skewed against complainants. People who wish to file
complaints face significant hurdles. Some intake officers
actually discourage filing by being uncooperative or re-
quiring long waits before completing a complaint form. In
many heavily Latino divisions, there is often no Spanish-
speaking officer available to take complaints.'®

We continue to repeatedly hear such concerns voiced about the
complaint procedure. Individuals must be able to file complaints
without needing to appear in a police station. In other words, a pro-
cedure should be developed to receive citizen complaints by facsim-
ile, telephone, letter, and e-mail. Complaint forms should be widely
available.

San Francisco has created an Office of Citizen Complaints. We
have received a good deal of information about it and heard a great
deal of praise concerning it.'” The Office of Citizen Complaints re-
ports to the San Francisco Police Commission. It is responsible for
designing and implementing the system for receiving complaints.
The Office of Citizen Complaints was established by voters in No-
vember 1982. Tt is staffed by civilians who have never been police
officers in San Francisco. The Office receives between 1000 to 1200
complaints each year by phone, mail, and from complainants who
visit the office; it also accepts anonymous complaints.!!°

108. See CHRISTOPHER COMMISSION REPORT, supra note 4, at 158-59.

109. For a description of its activities, see STAFF OF THE OFFICE OF CITIZEN
COMPLAINTS, 1999 ANNUAL REPORT OF OFFICE OF CITIZEN COMPLAINTS.
Also, its website contains significant information about its activities. See San
Francisco: Office of Citizen Complaints, http://www.hrw.org/hrw/reports98
/pol%)ce/uspol32.htm (last visited Oct. 3, 2000).

110. See id.
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In light of the public perceptions of the continued inadequacy of
the system, documented by the Christopher Commission almost a
decade ago, such an office should be created in Los Angeles. The
San Francisco Office also has responsibility for investigating com-
plaints. Even if this responsibility is not assigned to the office in Los
Angeles, there are great benefits to creating such a body here to re-
ceive complaints and to establish procedures for receiving com-
plaints against officers.

B. Screening Complaints

Recommendation #17: Improve the system for screening
complaints against officers, including creating a probable
cause officer to screen complaints and determine which
complaints are worthy of further investigation.

The Board of Inquiry report also noted a problem in this regard.
Recommendation #28 in its report stated:

We must find ways to streamline our personnel investiga-
tion and reporting system for cases of a minor rule violation
or minor public complaint such as failure to take a routine
report. This is especially true when the allegation, even if
sustained, does not involve a repeat offender or an officer
with a similar pattern of conduct. The goal should be to
adequately investigate the matter, but minimize the time
field sergeants must spend away from their primary duty of
directing and monitoring field activities.!!!

The key task is to separate complaints against officers that re-
quire further investigation from those that are trivial and do not. In
this regard, a probable cause officer should be created to screen
complaints and determine which complaints are worthy of further in-
vestigation. Probable cause officers should receive training. There
should be regular audits of the activities of probable cause officers.

111. BOARD OF INQUIRY, supra note 6, at 338 (Recommendation #28).



602 LOYOLA OF LOS ANGELES LAW REVIEW [34:545

C. Investigating Complaints

Recommendation #18: Improve the system for investigating
complaints; in particular, there must be substantial reforms
of Internal Affairs, including creating civilian oversight.

Complaints against officers should not be investigated within
the division where the officer serves. Internal Affairs (IA) currently
is responsible for investigating allegations of wrongdoing by offi-
cers. We heard many officers express great distrust in IA. There
must be a thorough scrutiny and reform of IA and its operations. Ci-
vilian oversight of IA must be created. The recent initiation of ci-
vilian oversight of IA by Sheriff Baca for the county sheriff’s office
is exactly the kind of reform needed and we encourage that a similar
mechanism be created within the LAPD.

The Board of Inquiry report prescribes a substantial expansion
and strengthening of IA. The report suggests that Rampart supervi-
sors prevented IA from assuming its investigation role, and that had
IA been permitted to intervene, much of the problem would have
been solved. The Board of Inquiry reaches these conclusions, how-
ever, without examining whether IA’s practices aggravated and con-
tributed to the Rampart abuses. Nor does it question the conflicts
and limitations of a system that has officers investigating each other
for misconduct without any mandatory outside checks or balances,
without proper training, and with an enormous turnover of personnel
assigned to any complaint.

In our view, current IA practices firmly establish that division as
a key part of the problem and disqualify it from playing a central role
in the solution until it is reformed. Without significant overhauling,
it is serious error to assign Rampart remedies to IA.

Consider the following recent example taken from a New Times
report of a Rampart Division incident illustrating the problematic
role IA plays in perpetuating the LAPD’s continued failure to stop
abuses: A wheelchair-bound gang member named Oliva is rounded
up by rampaging LAPD officers from Rampart division who strip,
beat, and throw him out of his wheelchair. Oliva files a brutality
complaint. He reports the brutality in person to a Rampart supervi-
sor, Lt. Emmanuel Hernandez, who listens and declines to give Oliva
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a lie detector test.''? After the complaint makes it to IA, the LAPD
Rampart officers seek to remove witnesses to Oliva’s beating and the
beating of others that same night.!"® Through illegal deportation, in-
timidation and harassment, the cops remove several eyewitnesses.''*
When none of those tactics or harassment of his girlfriend worked to
get Oliva to withdraw his complaint, the officers finally resort to
planting rock cocaine on Oliva.!’® Because the officers’ case is so
weak, the District Attorney’s Office offers Oliva a plea only calling
for him to enter a diversion program.’'®

In the meantime, as the one-year timeline for charging and pun-
ishing the officers wound down to the last weeks, IA investigators
slowly got around to starting the many interviews that would be
needed to investigate the “police wilding” that occurred the night
Oliva was abused. IA had received Oliva’s complaint seven months
earlier, but did nothing. The IA investigators limited their questions
to the theft of Oliva’s clothes; they refused to take his testimony
about the drug frame-up or the beating.'"’

TA finally assigned the investigation of the case to Lt. Em-
manuel Hernandez, the same Rampart division supervisor who had
interviewed Oliva at the station more than eighteen months before.
Well beyond the one-year deadline for imposing serious discipline,
Hemnandez concluded that misconduct had occurred but by unidenti-
fiable officers. He recommended no disciplinary action. Bernard
Parks, then A supervisor, ordered further action.''® Accordingly, of-
ficers were identified and letters of reprimand issued, but with little
effect.!’® With one exception, an officer who was fired for an unre-
lated beating, every officer involved in the beating, stripping, witness
intimidation, and frame-ups has been promoted. One is a training of-
ficer, another a homicide detective.'?°

112. See Susan Goldsmith, Rampart Rampage, L.A. NEW TIMES, Aug. 24-
30, 2000, at 15.
113. Seeid.
114, Seeid.
115. Seeid.
116. Seeid.
117. Seeid.
118. Seeid.
119. Seeid.
120. See id.
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Lt. Emmanuel Hernandez actually heads the LAPD task force
charged with investigating Rafael Perez’s allegations of systematic
beatings, frame-ups, perjury, shootings, and witness intimidation that
triggered the Rampart crisis.”*! IA referred none of these officers for
criminal prosecution.

Internal Affairs is run by officers steeped in the LAPD’s codes
of silence, loyalty, aggression, retaliation, and image protection. It
should come as no surprise that they bring those cues and mandates
to their IA assignments. The problems with IA culture posed by the
scenarios described above are manifest and routine.

Officers are extremely reluctant to turn in other officers for ex-
cessive force and other violations. Many officers report that as long
as IA officers have to return to patrol or other non-IA jobs and face
the officers they have investigated, and face likely retaliation for in-
vestigations that resulted in officer discipline, the job will never be
done properly. As a veteran civil rights lawyer recently summed up
this phenomenon, “If you go hell-for-leather in Internal Affairs, you
don’t go anywhere after that.”'?* There is a nickname for such offi-
cers; officers who work IA are called “squints.”!?

The intentional delaying of the IA investigation seen in the
Oliva complaint is another widely recognized tactic for cooling the
trail that leads to officers and avoiding the time period in which seri-
ous discipline can be imposed on an officer. Police culture expert
and former New York Police Department officer James Fyfe com-
mented on the Oliva case: “It’s terrible [LAPD] waited all those
months [to interview Oliva]. That’s a strategy designed to lose the
complaint. . . . They know the best way to beat an allegation is to
wait a long time between the incident and the [witness] state-
ment.”'**

Even when forced to find misconduct in the Oliva case, IA re-
fused to hear testimony on the most serious charges and tried to
avoid identifying the officers, even though they were known. The
practice of declining to investigate is longstanding. A study found
that of over 100 abuse-of-force civil actions from 1986 to 1990

121. See id.

122. Id.

123. McDermott, supra note 42.
124. Goldsmith, supra note 112.
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costing over $15,000, IA never investigated sixty-six percent of
them. Worse still, of the cases where the jury awarded over
$100,000, IA never investigated seventy-five percent.'>> A Los An-
geles Daily News analysis of IA documents found that “‘the LAPD,
which investigates its own officers . . . concluded that of the 254 of-
ficers [who had] three or more complaints against them’ only ‘1.6
percent should be fired and [eleven] percent suspended’ [with] ‘more
than [fifty] percent of those suspensions were for five or fewer
days.”'?® The analysis concluded that the LAPD’s investigations of
its own officers very seldom conclude that any officer did anything
wrong.'?’

Of the thirty-six cases IA did investigate, twenty-four of the of-
ficers involved received no punishment, and the longest suspension
was for one day. In a Los Angeles Daily News study of ten excessive
force cases involving twenty-one officers and large jury awards, in-
cluding a case in which an LAPD commander likened his officers’
misconduct to a “lynch mob,” A investigations cleared all twenty-
one officers.'*®

Deputy Chief Jesse Brewer tried to call attention to lax disci-
pline’s role in fostering excessive force by showing in a secret study
that, within a year of Chief Gates’s decision to reduce an officer’s
penalty, the officer faced a new charge of excessive force. The re-
port disappeared, never acknowledged.'® According to Joe Do-
manick, “The Internal Affairs Division, which had the expertise and
brought most of the misconduct cases, only investigated the most
major of the police-abuse cases, and not a great many of those. That
was a message right there.”'>® As then Los Angeles City Council-
man Zev Yaroslavsky noted, the message was clear:

Obviously, . . . when people shoot people and make them

quadriplegics or kill them, and they get no investigation at

all . . . and a guy gets a thirty-three day suspension for be-

ing caught reading a magazine while on duty . . . there

125. See DOMANICK, supra note 24, at 335.
126. Id. at336.

127. Seeid.

128. Id. at337.

129. See id. at 337-38.

130. Id. at338.
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seems to be a greater importance placed on disciplining

people who engage in bureaucratic infractions than exces-

sive use of force."!

More recent analysis of IA practices may show increased disci-
pline for relatively minor infractions. However, IA’s recent failure
to pursue Rampart abuses in the Oliva case and the absence of any
overhaul of IA culture virtually ensure that these past patterns of 1A
failure continue. The conclusion from all of this is that, as presently
constituted and operating, IA is not the solution to the problems
within the LAPD; it is a significant part of the problem. Substantial
reforms of IA are essential.

There is an additional reason why expanding IA, as proposed by
the Board of Inquiry, will not resolve the problems highlighted by
the Rampart scandal. Assignments to IA are for limited time peri-
ods, usually no more than two or three years for most individuals,
some for far shorter time periods. Internal Affairs is generally
viewed as a necessary assignment for promotion to the rank of lieu-
tenant and above, so many officers seek the assignment for a limited
time with the hope of promoting from it. As a consequence, investi-
gations of more serious and complicated complaints are often ham-
pered by turnover in IA personnel and by the lack of necessary
training and experience to conduct a proper investigation.

Thus, reforms should include the following.

Recommendation #18(a): Develop a procedure for longer-
term assignments to Internal Affairs and for greater conti-
nuity in the investigation and processing of complaints.

Recommendation #18(b): Create civilian oversight for In-
ternal Affairs. ’

Creating a civilian oversight structure for IA would allow for
consistency, continuity, and expertise in investigation. Civilians also
would be less likely to be susceptible to influence by the pressures of
promotability and the need to investigate individuals for whom they

131. Id. at 335.
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might have to work in the future. These concerns were recognized
by Sheriff Baca in his recent announcement that the Sheriff’s De-
partment had decided to reform IA and to institute a professional ci-
vilian oversight. The LAPD began to move in the direction of civil-
ianizing its internal complaint process with the creation of the Police
Commission Discrimination Unit (PCDU) that began operating only
three years ago. At the insistence of the LAPD, the PCDU does not
investigate personnel complaints involving allegations of miscon-
duct.

D. Adjudicating Complaints

Recommendation #19: Improve the system of adjudicating
complaints against officers by, for example, creating a ci-
vilian review board to replace the current Board of Rights.

The Charter provides that disciplinary charges against police of-
ficers are adjudicated by a Board of Rights comprised of two com-
mand officers and one civilian. This composition of the Board of
Rights was created as a result of a recommendation by the Christo-
pher Commission.

During the Charter reform process, the Elected Charter Com-
mission heard testimony from many officers who perceived the sys-
tem as unfair. They believed, and offered anecdotal evidence, that
the Chief of Police often controlled the Board of Rights. They per-
ceived that the command officers serving on the Board of Rights of-
ten would act as the Chief directed in adjudicating disciplinary cases.
Again, we heard the phrase “freeway therapy”—that command staff
who did not behave as the Chief desired would be transferred to a
less desirable or less convenient location far from their house.

The Elected Charter Reform Commission was persuaded that
there was a serious problem. Whether the allegations were true or
not, the perceived unfairness of the system demanded attention. The
Elected Commission adopted a proposal to change the composition
of the Board of Rights so that it would include one member of the
command staff, one officer of the rank of Sergeant II or higher not
from the command staff, and one civilian.

This proposed change was adamantly opposed by Chief Bernard
Parks. As part of the compromises with the Appointed Commission,
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this reform was omitted from the new Charter. The new Charter
prohibits ex parte communications by anyone, including the Chief of
Police, with members of a Board of Rights panel concerning the
subject of the proceeding.'*? Also, it contains an express provision
assuring the independence of the Board of Rights:

Members of a Board of Rights are to make decisions based

solely on the evidence before them. No sworn member of a

Board of Rights shall be subject to any benefit, retaliation

or adverse personnel action based upon the findings or rec-

ommendations at a Board of Rights hearing. No civilian

member of a Board of Rights shall be coerced or intimi-
dated as a result of findings or recommendations at a Board

of Rights hearing.'*?

Distrust in the disciplinary system, by both the public and offi-
cers remains. Alternatives must be considered. One possibility is
the proposal adopted by the Elected Commission to replace one
member of the command staff with a noncommand officer who has
substantial experience (such as Sergeant II or higher). Another pos-
sibility would be a system of binding arbitration, now being consid-
ered at the state level and in many jurisdictions.

Likely the most promising solution is replacing the Board of
Rights with a citizen review panel. There is a good deal of literature
on civilian review boards and experience in other jurisdictions.’** A
civilian review panel offers an approach to discipline that could in-
crease confidence in the system both from the general public and
from officers.

The Board of Inquiry report flatly rejects any change in the dis-
ciplinary system. In light of the crisis of confidence in the existing
system, this is an untenable position. There must be reform, and
while there are many options to be explored, a citizen review board
seems the most promising approach. This would require a change in

132, See LoS ANGELES, CAL., CHARTER art. 10, § 1070(k) (1999) (effective
July 1, 2000).

133. Id. § 1070(w).

134. See, e.g., COMPLAINTS AGAINST THE POLICE: THE TREND TO
EXTERNAL REVIEW (Andrew J. Goldsmith ed., 1991) (containing articles con-
cerning police accountability and oversight in the United States and foreign ju-
risdictions).



January 2001] ANALYSIS OF LAPD RAMPART REPORT 609

the Los Angeles City Charter since the composition and procedure of
the Board of Rights is defined there.

E. Punishing Violations

Recommendation #20: Improve the system for disciplining
officers through the development of a “uniform penalty
guide” for disciplining officers.

We have heard many officers complain about their perception of
unequal punishments being imposed for similar conduct. Predict-
able, uniform punishment is always desirable. Therefore, it is im-
portant to develop a “uniform penalty guide” for the discipline of of-
ficers. In other words, this would require that standards be
developed to determine the punishment for specific infractions and
offenses.

F. Tracking Violations

Recommendation #21: Implement a system of tracking
complaints against police officers.

Recommendation #21(a): Establish a system for the cen-
tralized reporting of all complaints of police misconduct.

Recommendation #21(b): The system should provide the
ability to track individual complaints and all of the com-
plaints against a specific officer.

Recommendation #21(c): Standards must be developed as
to when and how information in the tracking system may be
accessed and used.

Recommendation #21(d): Require analysis of data over
specific time periods for the Departiment, for divisions, and
for individual officers.
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Recommendation #21(e): Accountability for the volume of
officer complaints and corrective action must rest with the
command staff (Lieutenants, Commanders, Bureau Chiefs,
Deputy Chiefs, and the Chief of Police). This data should
be used in considerations of Command staff promotions,
pay raises, and assignments.

Recommendation #21(f): Institute a system for tracking all
settlements and judgments against the City for the actions
of LAPD officers, including a requirement that notice of
such awards be given to the Police Commission, the Claims
Board, the Mayor, and the City Council.

The Christopher Commission recommended the creation and
implementation of a system for tracking disciplinary records of offi-
cers. This recommendation never was implemented. Indeed, the
failure to enact such a basic and universally recognized reform is a
reflection of the culture within the Department described earlier.
Tracking and monitoring expose problems and facilitate reforms; the
absence of such mechanisms is consistent with a culture of policing
that denies the existence of problems and the need for reforms. The
Justice Department, in its letter to City officials, stated,

The LAPD also has failed to supervise officers properly

by failing to identify and respond to patterns of at-risk offi-

cer behavior. Specifically, the LAPD has failed to imple-

ment a comprehensive risk management system to identify

patterns of at-risk conduct by individual officers and groups

of officers, such as patterns of uses of force, injury to citi-

zens, and citizen complaints. One important component of

a risk management system is an appropriate “early warn-

ing” system. As the Police Commission acknowledged

several years ago, the LAPD’s current “early warning sys-
tem,” the Training, Evaluation, and Management System

(“TEAMS”), is inadequate. Despite this recognition, how-

ever, the LAPD has failed to make progress in developing

an adequate “early warning” system. Indeed, it has not
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even utilized the federal funds made available for this spe-

cific purpose.'*

The Board of Inquiry report recognizes this and proposes instituting
such a system.'*

Such a system, recommended by the Christopher Commission,
the Justice Department, and the Board of Inquiry, must be imple-
mented. Additionally, standards must be developed as to when and
how information in the tracking system may be accessed and used
(something omitted from the Board of Inquiry’s analysis). Also, im-
plementation and use of the system depends upon the command staff,
Their evaluation, for promotion and salary, should depend, in part,
on their performance in this regard.

Also, there should be much better tracking of judgments and
settlements against the city for the actions of its officers. A key as-
pect of risk management must be close monitoring of monetary li-
abilities because of police conduct. This is a key way to identify
problem officers and methods of policing that are repeatedly causing
liability. The new Charter creates a Claims Board—comprised of the
Mayor, the President of the City Council, and the City Attorney—
with authority to settle some claims and with the duty to make recom-
mendations for settlements that require City Council approval.'¥
This should enhance risk management, as this group can better keep
track of claims against the City. Additionally, there should be a re-
quirement that all judgments and settlements based on police actions
be reported to the Claims Board, the Police Commission, the Mayor,
and the City Council. Careful monitoring of this information can
identify problems at an earlier stage and facilitate needed reforms.

There never will be public confidence in the Police Department
until there are major reforms in the disciplinary system. Officer con-
fidence in the system is equally important. There thus must be major

135. Letter from Bill Lann Lee, Acting Assistant Attorney General, Civil
Rights Division, U.S. Department of Justice, to James K. Hahn, Los Angeles
City Attorney, Richard J. Riordan, Mayor of Los Angeles, Gerald L. Chaleff,
President of the Los Angeles Board of Police Commissioners, and Bernard C.
Parks, Police Chief of Los Angeles 2-3 (May 8, 2000) (on file with Loyola of
Los Angeles Law Review).

136. See BOARD OF INQUIRY, supra note 6, at 338 (Recommendation #29).

137. See Los ANGELES, CAL., CHARTER art. 2, § 273 (1999) (effective July
1,2000).



612 LOYOLA OF LOS ANGELES LAW REVIEW [34:545

reforms of every aspect of the disciplinary system to provide a fair
and just system of receiving, investigating, and adjudicating com-
plaints against officers.

VI. THE BOARD OF INQUIRY REPORT FAILS TO ACKNOWLEDGE
SERIOUS PROBLEMS WITH HOW THE DEPARTMENT
HANDLES EXCESSIVE FORCE CASES, PARTICULARLY CASES DEALING
WITH OFFICER-INVOLVED SHOOTINGS

The primary focus of the Christopher Commission was the
problem of excessive force within the Los Angeles Police Depart-
ment. The Commission stated,

The Commission has found, however, that there is a signifi-

cant number of officers who repetitively misuse force and

persistently ignore the written policies and guidelines of the

Department regarding force. By their misconduct, this

group of officers tarnishes the reputations of the vast ma-

jority of LAPD officers who do their increasingly difficult

job of policing the City with courage, skill, and judg-

ment. '3

The Rampart scandal, as documented by the Board of Inquiry,
involved the use of excessive force by police officers. There is,
however, a major difference between the Christopher Commission
and the Board of Inquiry in its analysis of the problem. The Christo-
pher Commission declared, “the problem of excessive force in the
LAPD is fundamentally a problem of supervision, management, and
leadership.” The Board of Inquiry report, in its words and in its tone,
largely spares the management and leadership of the Department
from criticism.

Many of the reforms discussed above, such as strengthening the
authority of the Inspector General and improving the disciplinary
system, will deal with the problem of excessive force. In addition,
we want specifically to discuss two areas of police abuse: officer-
involved shootings and racial discrimination in the use of force and

policing. The Board of Inquiry report discusses the former,'*® but
ignores the latter.

138. CHRISTOPHER COMMISSION REPORT, supra note 4, at 31.
139. See BOARD OF INQUIRY, supra note 6, at 221-63.
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A. Officer-Involved Shootings (OIS)

Obviously, the most serious use of force by police officers is
when they fire their weapons. Rampart officers inappropriately used
deadly force. The Board of Inquiry properly focused its attention on
this problem and devotes chapter eight of its report to the topic. The
chapter examines how the Department responds to OIS incidents, the
manner in which these incidents are investigated, both administra-
tively and criminally, the response of supervisory personnel, and
management oversight. The Board of Inquiry makes some recom-
mendations to revise the Department’s OIS Investigation Protocols.
Recommendation #66 states, “The Department should develop a new
OIS investigation protocol that allows the OIS investigators to be the
first interviewers of the involved officers.”'*® This recommendation
recognizes, though without meaningful discussion, that there is a
major problem in how the LAPD investigates officer-involved
shootings.

However, the Board of Inquiry report and its recommendations
hint at, but fail to address, the major glaring flaw that leads the pub-
lic to conclude that the LAPD cannot investigate itself, Simply
stated, the investigative process is designed to defend the City and
the officers from liability. In doing so, the shooting officer is not in-
vestigated as someone who may have reason to fabricate evidence
and lie during his or her tape-recorded statement. Officers involved
in the use of deadly force are not investigated using standard proce-
dures, such as separating the officers and tape-recording their state-
ments without the benefit of a walk-through of the scene. In essence,
the LAPD’s OIS present policy, in practice, is the same as it was be-
fore the 1979 changes that were supposed to correct these basic
flaws.!*!  Thus, it is not surprising that almost every shooting re-
viewed from 1994 to 1999 was found “in policy,” notwithstanding
that the Rampart scandal has revealed that falsification of evidence
and planting guns was not only done by the officers, but also ap-
proved by supervisors.'*

140. Id. at 345 (Recommendation #66).
141. See infra Part VL.C.
142. See BOARD OF INQUIRY, supra note 6, at 87-109.
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B. Present OIS Protocol

Chapter nine of the Board of Inquiry report, Corruption Investi-
gative Protocol, describes the present OIS system of investigation.
The information was provided from an interview with Detective
William Holcomb of the Robbery Homicide Officer Involved
Shooting section.

Once the investigators arrive, their first objective is to rule
out any criminal culpability. They attempt to speak with
the first supervisor at scene, because that supervisor, in es-
sence, is the Department’s “fresh witness” and has solicited
a public safety statement from the involved officer(s). If
the detectives do not suspect criminal culpability, then an
administrative investigation is conducted. The detectives
then review the crime scene and evidence, and briefly get
an idea of what occurred according to the witnesses. The
detectives then go to the station. On average, there can be a
two to four-hour delay before the detectives can interview
the officer(s). The delay is caused by Government Code
Section 3301 and Memorandum of Understanding (MOU)
considerations, which allow the officers to meet with their
representative and/or attorney before the officer can be in-
terviewed or walked through the scene. These considera-
tions also prevent the detectives from interviewing the per-
cipient officers without a Lybarger Admonishment
(compelled statement).

If the detectives suspect any criminal culpability on the
part of any officer, the Lybarger Admonishment is not
given and the investigation is stopped immediately until the
detectives notify their commanding officer. The Com-
manding Officer, Robbery Homicide Division, notifies the
Commanding Officer, Operations Headquarters Bureau,
and the Chief of Police. The Chief of Police decides
whether Robbery Homicide will complete the investigation,
relinquish it to Internal Affairs Group, or assist Internal Af-
fairs Group with the investigation. The Department then
proceeds with the criminal investigation, which may in-
volve seeking guidance from the District Attorney’s Office.
Once the criminal investigation has been taken as far as it
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can go, Internal Affairs Group conducts the administrative

investigation.'*
The basic problem in this OIS protocol is that the first objective—to
rule out any criminal culpability—requires the investigators to make
a snap judgement that must assume without investigation “legal justi-
fication” for the use of deadly force. How can this judgment be
made if the purpose of the investigation (criminal or administrative)
is to determine that very question? Obviously, in practice, what oc-
curs is that the OIS detectives assume no criminal suspicion; the ad-
ministrative investigation goes forward with the officer not subjected
to the most basic of accepted investigative techniques or standards.

Some of the investigative standards that should be the centerpost
of any investigation designed to seek the truth and avoid the OIS
complicity in helping a lying officer cover up a bad shooting are set
forth in chapter nine. These are the current protocols for the han-
dling of complaint investigations contained in three Department
publications: (1) The Department Manual; (2) Personnel Investiga-
tion: A Guide for Supervisors; and (3) Management Guide to Disci-
pline. Section 3/837.30, titled “Scope of the Investigation™ provides
protocol for the investigation of a criminal allegation against De-
partment personnel: “[It] shall be the same as that for private per-
sons detained or charged under similar circumstances.” Completed
complaint investigations are forwarded to Internal Affairs Group for
presentation to a prosecuting agency.

C. The 1979 Eulia Love Changes

OIS present policy adopted in 1979 was supposed to correct the
deficiencies of the pre-Eulia Love shooting investigations. Eulia
Love was an elderly African American woman in South Central Los
Angeles who was tragically shot while trying to prevent her utilities
from being turned off. With a check for payment in one hand and a
kitchen knife in the other, she stood by her house and was a substan-
tial distance from the LAPD officer who shot and killed her.

The Board of Inquiry report, in chapter eight, discusses at length
the pre-Eulia Love investigative procedures. “The interviews of of-
ficers who were participants or witnesses to the shooting incident

143. Id. at 279.
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were not conducted separately, tape recorded or included in the final
report.”**  So to “develop procedures that ensure complete, thor-
ough, and impartial examination of OIS incidents,”'** the Depart-
ment developed procedures requiring that “[i]nvestigations must be
conducted in a manner consistent with proper and accepted methods
of investigation which specifically require that interviews be con-
ducted separately.”!* The interview with Commission President
Stephen Yslas identified the same problems in 1979 that continue to
exist today:
1. Concern with the objectivity of the OIS investigators.

2. [T]he format and the way the work was done “ran the
risk of being biased to formulate the situation in a way
favorable to the officers’ point of view.”

3. The need to be sure that investigations of OIS cases
were conducted with the same degree of diligence as a
regular murder investigation. 4’

As indicated by the protocol set forth in chapter nine of the
Board of Inquiry report, the practice and approved procedure is that
officers are not separated, but are allowed to remain together, return
to the station, wait together, and meet with the same attorney to-
gether. They can then go back to the scene of the shooting (with the
same lawyer consulting multiple officers) and walk through, discuss
the evidence and compare stories, and develop a scripted, smoothly-
choreographed version of the facts. The tape-recorded statement oc-
curs only after the officially-sanctioned walk-through, with the as-
sistance of the OIS investigators, is completed. The interview is
typically prompted with leading questions and standard police
phrases such as “and you drew your service revolver in fear for your
life.” This description is based on interviews with a retired LAPD
Deputy Chief, other police expert consultants who have reviewed
hundreds of LAPD shooting incidents, and a number of civil rights
attorneys.

144. Id. at222.
145. Id. at 223.
146. Id. at224.
147. See id. at 227, 229-32.
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Compare the investigative procedure for the civilian witnesses.
In many instances, the civilian witnesses are arrested, handcuffed,
taken to the station, separated, and tape-recorded without discussing
the facts with other witnesses and without hours of reviewing the
evidence at the scene. Proper and accepted methods of investigation
require that interviews be conducted separately. However, this pro-
cedure is ignored by LAPD in investigating the conduct of their offi-
Cers.

In preparing the OIS report, the officer’s version of the facts is
included in the summary of the shooting, but the tape-recorded
statements of the witnesses are only summarized. Thus, when the
report is approved by the OIS supervisors, any contradictory state-
ments are not included. When the report is widely disseminated to
the Use of Force Board, the Police Commission, the Inspector Gen-
eral, the Chief of Police, and others, the one-sided version of the
facts almost invariably leads to the conclusion that the use of force
was within policy.

Overall, the present OIS procedure is designed to protect the
City and LAPD officers from liability. It ensures that the investiga-
tion lacks integrity, as was obvious in the pre-1979 procedures. The
present procedures insure that cover-ups and criminal conduct de-
scribed by Rafael Perez will be repeated. The present procedure cir-
cumvents the Eulia Love reforms and is a purposeful effort to protect
all officers, with no effort to flush out those officers and supervisors
who will fabricate evidence and cover up their and other officers’
conduct to protect their jobs and avoid responsibility. To accept less
than a rigorous investigation that is consistent with proper and ac-
cepted methods of investigation risks condoning civil rights viola-
tions, increasing the risk to lives, and expanding the City’s potential
damage liability.

Recommendation #22: An independent investigative unit
for officer-involved shootings should be created.

The LAPD should develop an OIS and Internal Affairs investi-
gative unit of experienced civil rights attorneys and law enforcement
investigators hired from outside law enforcement agencies. Em-
ployment for this unit will be for a fixed period and employees will
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not be promoted or expect advancement to any other LAPD position.
These investigators will work exclusively in OIS and IAG investiga-
tions, specifically on criminal or misconduct investigations separate
and apart from the RHD or other units conducting the administrative
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defense of liability investigation.

Recommendation #23: A new policy for obtaining state-
ments from officers involved in shootings should be devel-
oped.

The LAPD should develop an OIS protocol that at a minimum

requires OIS to do the following:

L.

Require the first supervisor at the scene to immediately
physically separate and isolate each shooting officer,
and as soon as the scene is secure, other officer wit-
nesses.

The first contact by investigators with the separated of-
ficers will be the Miranda warnings and taking of tape-
recorded statements without the benefit of a walk-
through or access to any evidence, just like civilian
witnesses. In the event the officer refuses to give a
statement to investigators, Lyberger admonitions shall
be given and statements taken.

Officers may exercise their right to have counsel pres-
ent, but tape-recorded statements shall be taken before
the officer or counsel can obtain information from
other involved police or witnesses.

Tape-recorded statements shall be taken without inter-
ruption of the taping and without leading questions.
Sanctions should be imposed for investigators, officers,
and supervisors who violate these procedures.

Recommendation #24: Civilian oversight, through the In-

spector General, of officer-involved shootings should be
implemented.
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This should include the following.

Recommendation #24(a): Require immediate notification
of the shooting to the Inspector General.

Recommendation #24(b): Require the Inspector General to
develop a “roll out” team with full and complete access to
the shooting scene, evidence, and the investigation by OIS,
including statements of involved officers and witnesses,
with the right to document any aspect of the incident or in-
vestz’gatz'on.”g

Recommendation #24(c): Require the Inspector General to
independently document and report any violation, in letter
or spirit, of OIS policy.

Recommendation #25: Policies should be adopted to pro-
tect civilian witnesses in officer-involved shootings.

Recommendation #25(a): Develop a protocol that requires
that unless there is probable cause for arrest, no civilian
witness shall be arrested, detained, handcuffed, or other-
wise intimidated by OIS or any LAPD officers at the scene.
The protocol should require that all relevant civilian wit-
nesses be interviewed.

Recommendation #25(b): No statements will be required
from any independent civilian witness unless it is fully and
completely voluntary, which begins with an admonition that
the witness is free to not give a statement, and is fully ad-
vised of his or her right and the procedure to make a citi-
zen's complaint regarding the shooting or the post-shooting
conduct of the officers or investigators.

148. This is the civilian oversight promised in the 1979 Eulia Love changes.
See id. at 223,
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Recommendation #26: Independent oversight of shootings
should be implemented.

The Inspector General and independent monitors should randomly
review OIS reports for inconsistencies and discrepancies between the
statements of involved officers and physical evidence using inde-
pendent forensic input.

D. Racial Bias and Racial Profiling

The Christopher Commission documented a problem with ra-
cism in the LAPD, especially as it affects the use of excessive force.
In fact, chapter four of its report is titled, “Racism and Bias Affecting
the Use of Excessive Force.” The Christopher Commission began its
discussion by noting that “[t]he issue of disparate treatment of mi-
norities by the LAPD is not new.”' The Commission described
many types of discriminatory behavior by LAPD officers, including
unjustified stops. The Commission said that “[m]any witnesses
complained of the apparent practice by the police of stopping indi-
viduals or because they resemble a generalized description of a sus-
pect because they appear not to belong in a particular neighbor-
hood.”**® I continue to hear constantly from my African American
male students of their being stopped for no reason other than “driv-
ing while black.”

Recommendation #27: There must be continued and in-
creased implementation of reforms to prevent racial bias
and racial profiling.

There is a need for collection of data concerning possible racial
biases in activities of police officers, including using race as a basis
for investigatory stops by police officers. Unfortunately, a bill that
passed the California legislature last year calling for the collection of
data was vetoed by Governor Gray Davis. Los Angeles must insti-
tute its own policy for collecting data with regard to racial stops.
Also, there needs to be a clear policy prohibiting such use of race.

149. CHRISTOPHER COMMISSION REPORT, supra note 4, at 70,
150. Id. at76.
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The City Council already has called upon the Police Department to
develop such a policy. This policy must be developed and imple-
mented.

More generally, the use of race in the administration of police
force, particularly excessive force and officer-involved shootings
must be studied. Data must be gathered in this regard. The legacy of
racism in the LAPD, documented by the McCone Commission and,
more recently, the Christopher Commission, cannot be ignored and
must be remedied.

VII. THE BOARD OF INQUIRY FAILS TO RECOGNIZE THE PROBLEMS
IN THE CRIMINAL JUSTICE SYSTEM IN LOS ANGELES COUNTY

The focus of the Board of Inquiry report was on failures in the
operation and oversight of officers in the Rampart division. Al-
though the report makes some mention of broader concerns in the
Los Angeles Police Department, the problems in Rampart are pre-
sented as relatively unique and, as described above, the result of me-
diocrity in the Department.’' The report assumes that the miscon-
duct by the officers involved in those incidents, as well as others
discovered thereafter, was the product of unique circumstances.
Thus, the report begins by focusing on the officers’ profiles and indi-
vidual acts of misconduct.'*

Although there were certainly failures in the screening, selec-
tion, and supervision of these officers,'** the report may distort the
overall problem by failing to identify other breakdowns in the crimi-
nal justice system that permitted a situation such as the Rampart cor-
ruption incident to occur. A further review of the Rampart corrup-
tion incident indicates clearly that the problem is not simply the
Rampart division, nor CRASH units in general. Rather, there has
been a general breakdown in the checks and balances of the criminal
justice system.

In conducting its review of the Rampart scandal, the Board of
Inquiry focused on internal matters in the LAPD. There were no
particular efforts to identify broader problems with regard to the

151. See supra PartIL
152. See BOARD OF INQUIRY, supra note 6, at 4-21.
153. See supra PartIIL
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LAPD’s interaction with prosecutorial agencies or the courts. This
omission is significant. Comprehensive reform of the LAPD will re-
quire coordination with the District Attorney’s Office, City Attor-
ney’s Office, and Los Angeles Superior Court system. Therefore, it
is important to consider the role of each of these entities in monitor-
ing and interacting with the LAPD.

There are several areas of the Board of Inquiry report where one
would expect reference to outside controls on the LAPD, but such
references are glaringly absent. For example, in discussing the prior
acts of misconduct and excessive force by identified problem offi-
cers, there is no mention as to when, if at all, such problems were
brought to the attention of prosecutors assigned to handle cases with
these officers. There is also no discussion of whether judges had
found these officers to lack credibility during their testimony at trial
or in suppression hearings. Instead, the report treats the officers’
preparation of search and arrest warrants as a matter of “risk-
management” issues.'** While it is certainly important to have inter-
nal controls on the quality and accuracy of warrant applications, out-
side reviews are also critical.

The area of the report that touches most on outside involvement
in the LAPD misconduct is the report’s discussion of officer-
involved shootings. Specifically, the report discusses the termination
of the Roll-Out Program in 1995,'** constraints of the Lybarger re-
strictions on internal investigations,'*® and details of how prosecuto-
rial agencies handle OIS incidents.'”” Within the discussion of offi-
cer-involved shootings, there is a troubling dispute over whether OIS
reports are routinely forwarded to the District Attorney’s Office, and
if not, why not."*® Unquestionably, this dispute must be resolved by
full cooperation with the District Attorney’s Office and increased
vigilance by prosecutors in following up on OIS cases.

Chapter nine of the Board of Inquiry report addresses the Cor-
ruption Investigative Protocol. As noted in that chapter, the LAPD,
for statutory reasons or otherwise, has not focused on criminal

154. See, e.g., BOARD OF INQUIRY, supra note 6, at 140.
155. Seeid. at224,227-41.

156. See id. at 224,

157. See id. at 244-48, 251-52.

158. See id. at 245.
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investigation of police corruption. Instead, such investigations have
been kept internal, with an eye toward internal discipline. There is a
very disturbing reference in this section of the report to conscious
decisions not to prepare internal reports of police misconduct be-
cause they “will have to be made available upon discovery.”'* The
report states, “experience has shown that under certain circum-
stances, even confidential administrative reports will be allowed in
criminal or civil proceedings, and certainly any documentation that
points to initial flaws in the investigation could be used to the ad-
vantage of the defense.”'®® As noted by Senior Assistant City Attor-
ney Cheryl Ward, such concerns should not impede internal reviews.
“The Department has an obligation to the public to ensure the most
professional investigation possible has been conducted in fairness to
all involved, including the defendant.”

Although the report discusses other types of corruption cases, it
recommends keeping the investigation of these cases in-house with
the Special Operations Section, IAG, with periodic consultation with
the District Attorney’s Office and City Attorney’s Office.'®! The re-
port does not further detail how outside agencies can and should play
a role in responding to and preventing police corruption.

In chapter ten, the report discusses “Police Integrity Systems.”
Once again, the focus of the report is on internal LAPD procedures,
including in-house training. The report mentions the need for “an
aggressive anticorruption program,”’®* but does not mention how
current tools in the criminal justice system could be used to advance
this goal.

Finally, the lengthy list of conclusions and recommendations by
the Board of Inquiry barely touches upon the need to coordinate
more with other branches of the criminal justice system to ensure the
fairness of all of our court proceedings. Recommendation #26 advo-
cates changing state law and the Los Angeles City Charter to allow
administrative actions to be held in abeyance while criminal cases
are pursued. Recommendation #69 calls for re-implementation
of the District Attorney’s Roll-Out Program. There are no

159. Id. at281.
160. Id.

161. Seeid. at 285.
162. Id. at327.
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recommendations regarding the disclosure to prosecutorial agencies
of more internal reports that would assist prosecutors, defense coun-
sel, and the court in ensuring that defendants receive fair trials and
problem officers are prevented from tainting the reputation of all po-
lice in the criminal justice system. A true commitment to remedying
police misconduct requires that the focus be expanded to include ef-
forts that prosecutors, judges, defense counsel, and police officers
can make to ensure defendants receive fair trials. In that regard, we
considered concerns regarding the District Attorney’s Office, the
City Attorney’s Office, and Los Angeles Superior Courts in their
dealings with the LAPD. These reviews indicate the need for exter-
nal controls on the LAPD in police corruption matters.

The Rampart scandal reveals serious problems with all aspects
of the criminal justice system in Los Angeles. Thus, in turn, we dis-
cuss areas for further study and for reform of the Los Angeles Supe-
rior Courts, the District Attorney’s Office, the City Attorney’s Of-
fice, and the Public Defender’s Office.

A. Role of Judges in Monitoring the LAPD

Under the current system, members of the judiciary have not
played a role in monitoring police misconduct until efforts are made
to set aside defendants’ convictions. Indeed, when interviewed,
judges worry that it would be improper for them to take a more ag-
gressive role in preventing police misconduct. Given that it is the
role of judges to remain impartial arbiters, asking judges to “police
the police” could artificially create an adversarial position between
police and judges.

Nonetheless, both judges and police officers acknowledge that it
is the role of judges to prevent perjured testimony and improperly
obtained evidence from tainting the criminal justice system. Failure
to do so undermines the testimony of all officers. Not only does it
lead jurors to become more skeptical of police officers’ testimony,
but it also creates a cloud of suspicion over all officers presenting
evidence in court.

Both officers and judges can make changes to ensure that per-
Jjured testimony does not infect the criminal justice system.
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Recommendation #28: Police rules and procedures must
require that officers present to prosecutors all reports con-
cerning an incident.

First, officers must present to prosecutors all reports prepared
regarding an incident, including those that they were ordered to re-
write by their superiors. Individual officers should not be put in the
position of hiding from defense counsel evidence that could be used
to impeach the officer or the prosecution’s case.

Recommendation #29: Training of police officers to be
witnesses must be reoriented to stress accuracy in all re-
spects.

Second, there must be a change in how officers are “trained” to
testify. According to interviewed officers, they currently undergo
two types of training. The first occurs at the police academy. This
training is fairly unremarkable, except for the emphasis on how not
to be embarrassed on the witness stand. A second type of training
occurs in their assignments. There, more senior officers impart the
“tricks of the trade,” such as how to avoid uncomfortable moments
on the witness stand. While there is nothing wrong with providing
an officer support and guidance in how to testify, officers should not
feel pressured to alter their testimony on the witness stand.

Third, some officers feel as if certain judges do not approach the
officers’ testimony objectively and that the officers are, therefore,
automatically on the defensive when a hearing begins. Officers need
a mechanism by which to report their concerns regarding the objec-
tivity of members of the bench.

Fourth, officers feel pressure from both prosecutors and their
superiors to “save a search” from technical rulings that may suppress
evidence. Given the complexity of the laws of search and seizure, it
is very possible that an officer has acted according to his training and
evidence will nonetheless be suppressed. There should be no pres-
sure on officers to alter their testimony to save the prosecution. Tes-
timony must be direct and honest.

Finally, it is unclear to what extent an officer’s behavior in the
courtroom impacts his or her advancement in the LAPD. The mere
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fact that the Board of Inquiry report does not even address this issue
is an indication that the issue has not been given serious considera-
tion. There must be appropriate supervision of police officer’s con-
duct in the courtroom and monitoring of findings by judges that offi-
cer testimony is not credible.

As for the role of judges, there are changes that can be made
without compromising the judge’s role as an impartial arbiter.

Recommendation #30: Require, by statute or amendment to
the Code of Judicial Ethics, that judges inform prosecutors
and the Police Department if they have made findings that a
police officer made false statements or committed perjury.

The California Code of Judicial Ethics Canon 2A states gener-
ally that “[a] judge shall respect and comply with the law and shall
act at all times in a manner that promotes public confidence in the
integrity and impartiality of the judiciary.”!®® More specifically,
judges have a duty to report the misconduct of fellow judges and at-
torneys. Canon 3D(1) provides, “whenever a judge has reliable in-
formation that another judge has violated any provision of the Code
of Judicial Ethics, the judge shall take or initiate appropriate correc-
tive action, which may include reporting the violation to the appro-
priate authority.”’®* A judge also has the responsibility to report
misconduct by attorneys appearing before them and to take appropri-
ate corrective action.

Under the current approach, judges have no similar responsibil-
ity to report police perjury or misconduct in the courtroom. For
some judges, their practice is simply to refer the matter to the prose-
cutor to address. Other judges simply issue their ruling, hoping that
suppression of evidence will send the “appropriate message” to law
enforcement. In light of recent revelations in the Rampart corruption
incident, it appears that this approach has not worked. Judges may
need to undertake a more active role in responding to police perjury.

There are two possibilities for expanding judges’ responsibilities
in a way that is consistent with their role as impartial

163. CAL. CoDE OF JUDICIAL ETHICS Canon 2A (West 1996).
164. Id. Canon 3D(1).
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decision-makers. First, the Judicial Ethics Code could be expanded
to require that judges report findings of police misconduct or perjury
to an entity responsible for monitoring the police, such as the In-
spector General of the Police Commission. In order to be effective,
this reporting requirement would have to be mandatory. Given that
they must run for office in retention elections, few judges would be
willing to alienate police officers or their representative union by
voluntarily reporting police misconduct. Interviewed judges, how-
ever, have indicated that they would obey a mandatory reporting re-
quirement, akin to that which currently exists for reporting attorney
misconduct. Because the reporting would be mandatory, the judges
believe they would be protected from political retaliation.

Recent consent decrees between the United States Department
of Justice and cities and states marred by police misconduct scandals
support a proposal to institute mandatory reporting requirements for
judges. The focus of all of these decrees has been on the establish-
ment of more ongoing oversight of law enforcement agencies.'®® For
example, the consent decree in United States v. Steubenville specifi-
cally requires that the city use “criminal case orders suppressing evi-
dence because of constitutional violations or for other reasons . . . or
for other judicial findings or comments about SPD misconduct made
in the course of a criminal proceeding” to alert management of po-
tential misconduct.'®®

In essence, requiring judges to report findings of police perjury
or misconduct will enable the Police Commission to create an effec-
tive tracking system of what police misconduct is occurring in court
and how it affects the criminal justice system. The judge’s role
would not change. It still would be up to each individual judge, in
each case, to resolve issues of credibility and determine the legal ef-
fect of perjury or misconduct on an individual case. However, there
would now be a mechanism by which the Police Commission could

165. See United States v. New Jersey, (D.N.J. Dec. 30, 1999) (consent de-
cree), available at http://www.usdoj.gov/crt/splitYdocuments/ jerseysa.htm;
United States v. Pittsburgh, (W.D. Pa. Apr. 16, 1997) (consent decree), avail-
able at http:/fwww.city.pittsburgh.pa.us./police/ html/consent_decree.html;
United States v. Steubenville, (S.D. Ohio 1997) (consent decree), available at
http://www.usdoj.gov/crt/ split/documents/steubensa.html.

166. Steubenville, supra note 165, at  65.
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track misconduct by officers in the courtroom or in reports that affect
courtroom proceedings. Moreover, the Commission could investi-
gate the extent, if any, to which officers felt pressured to alter their
testimony because of comments or actions by their superiors.

Some judges have privately expressed their reservations over
“policing the police.” Yet, even these individuals acknowledge that
it is their responsibility to ensure that trials are impartial and that
perjured testimony is not used in any courtroom proceeding. Espe-
cially in suppression hearings, it is the responsibility of judges to
make credibility findings, including about the testimony of police of-
ficers.'” This proposal does not require that judges be biased in
their rulings. Rather, it only would require that a judge report to an
outside agency findings that are already public. Moreover, judges
already are required to report wrongdoing by attorneys; expanding
this to include police officers would not alter the judge’s role.

Also, many judges privately support the proposal because there
is a growing sense of frustration over the lack of avenues to address
police perjury and misconduct. At least one federal appellate judge
has publicly stated, “‘it is an open secret long shared by prosecutors,
defense lawyers and judges that perjury is widespread among law en-
forcement officers.””!®® Disturbingly, a 1992 study of judges in an-
other jurisdiction indicated that ninety-two percent of judges, prose-
cutors, and defense counsel who responded to the study believed that
police lied “some of the time” to avoid suppression of evidence.!®

Instituting a reporting requirement may give judges more confi-
dence that the officers who actually appear before them are less
likely to lie because they are being monitored. Judge Larry Fidler,
Supervising Judge of the Criminal Courts of Los Angeles County,
recently remarked that it is problematic that clearly guilty people in
totally unrelated future cases are going to walk free because jurors no
longer feel they can trust the word of police officers.!”® Instituting

167. See Judith C. Chirlin, Trial by Jury: Judges Must Respect Juror’s Role
as Ultimate Fact Finder, L.A. DAILY J., Aug. 3, 2000, at 6.

168. Stuart Taylor, Jr., For the Record, AM. LAW., Oct. 1995, at 71 (quoting
Judge Alex Kozinski, United States Court of Appeals for the Ninth Circuit).

169. Myron W. Orfield, Deterrence, Perjury, and the Heater Factor: An Ex-
ch;s;onary Rule in the Chicago Criminal Courts, 63 U. CoLo. L. REv. 75, 107
(1992).

170. See Gail Diane Cox, Larry Fidler, L.A.’s Rampart Judge, Is Strictly
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an ethical obligation on judges to report police perjury could help re-
store confidence in the judicial system and prevent the “clearly
guilty” from walking free in the future.'”!

There is a second alternative for judges to take in addressing
police perjury and misconduct. Under California law, perjury or
false statements under oath which tend to obstruct the administration
of justice may be punished as a contempt of court.'” Judges are re-
luctant to make findings of contempt because of the procedural diffi-
culties in issuing such citations. Nonetheless, recent events involv-
ing the LAPD could lead to increased issuance of contempt citations
against officers who have been found to have lied to the court or oth-
erwise tampered with evidence relevant to the court’s proceedings.

Although the Board of Inquiry report focused only on internal
controls to eliminate police misconduct, it would be irresponsible for
the public to ignore the availability of outside controls to assist in
this effort. One outside control is the availability and responsibility
of judges to ensure that judicial proceedings are untainted. Accord-
ingly, we recommend that due consideration be given to creating a
duty by judges to report findings of perjury or misconduct.

Another reform concerning judges is necessary: protection of
judges from control by prosecutors through the threat of exclusion.
Under California law, both the prosecutor and the defendant have the
ability to exclude one judge from a case. We have heard, including
from defense attorneys and judges, the concern that the District At-
torney’s Office could use this power to strike a judge who is re-
garded as “unfriendly” from every criminal case. The concern is that

Business, RECORDER, Mar. 7, 2000, at 5.

171. Public editorials have also endorsed imposing greater responsibility on
judges to evaluate police testimony. For example, the past president of the
Riverside County Bar Association wrote,

We as a community demand that [judges] remain vigilant to any pos-
sible dishonesty occurring in their courtrooms even on the part of law
enforcement officers. That they will be as intolerant to police officers
who do not tell the truth as they are to other citizens who do not tell
the truth.
Steven L. Harmon, A/l in Justice System Have Role to Play to Avoid a Rampart
Scandal, PRESS-ENTERPRISE (Riverside, Cal.), May 5, 2000, at A9.

172. See People v. Truer, 168 Cal. App. 3d 437, 443, 214 Cal. Rptr. 869, 873

(1985).



630 LOYOLA OF LOS ANGELES LAW REVIEW [34:545

this creates a chilling effect on judges in their oversight of police of-
ficers.

Recommendation #31: Limit the ability of the District At-
torney’s Office to use its ability to exclude a judge, at least
in terms of limiting the number of times that the District
Attorney’s Office may exclude any single judge from crimi-
nal cases.

The ability of prosecutors to use its power to exclude a judge should
be limited. A simple reform would be to limit the number of times
that the District Attorney’s Office may “strike” any single judge
from criminal cases.

Also, the Rampart scandal reveals an area in which judges must
be more vigilant: ensuring that there is a true, factual basis for guilty
pleas. In our discussions with prosecutors, defense attorneys, and
judges, it became clear that judges often ignore obvious problems
with police reports and police credibility if the defendant wants to
plead guilty. Some of those framed by the Rampart police officers
pled guilty even though they were innocent.

Recommendation #32: Judges must take seriously their re-
sponsibility for ensuring that there is a true, factual basis
Jor a guilty plea.

Under the Constitution, judges have a duty to do more than sim-
ply accept a defendant’s guilty plea. Judges must inquire to ensure
that there is a true, factual basis for the plea. Obviously, it is easiest
for judges to accept a plea; the prosecutor and the defense attorney
are in agreement, and efficiency, if nothing else, makes it expedient
for the judge to simply go along. But Rampart shows that there is
enormous pressure on innocent individuals to plead guilty when the
police plant evidence and lie. This can create a strong case against
the defendant, and the safest course often is to plead guilty to re-
duced charges rather than risk a conviction that will lead to a much
greater sentence.

Judges, of course, are limited in their ability to discover police
misconduct when determining whether to accept a guilty plea. There
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should not be unrealistic expectations placed on judges in this regard.
However, judges must do more than just rubber stamp guilty pleas;
they must fulfill their constitutional duty to ensure that there is a true,
factual basis for a guilty plea, including detecting obvious problems
with police credibility and police reports.

Finally, with regard to judges, one other concern must be ad-
dressed: the high percentage of judges who are former district attor-
neys. There has been a tendency, especially over the past twenty
years, to appoint former district attorneys as judges. There, of
course, is absolutely nothing wrong with former district attorneys be-
coming judges. However, it is important that the bench reflect the
diversity of experience, and all aspects of diversity, that exist in the
legal community. Thus, we recommend the following.

Recommendation #33: Encourage diversity and balance in
the selection of judges and promote increased sensitivity by
judges to the issue of police perjury and misconduct.

A major concern that has emerged from the Rampart scandal is
the tendency of many judges to accept automatically the testimony of
police officers as the truth. There is a prevailing perception that
judges, especially former prosecutors, are less likely to critically
evaluate the testimony of police officers. To address this concern,
appointment authorities should be encouraged to appoint judges of
diverse backgrounds, including those who have served as defense
counsel or in practices that have challenged police conduct. Moreo-
ver, all judges should be encouraged to be more sensitive to the
problems of police bias, perjury, and misconduct. Judges must criti-
cally assess the credibility of police officers, just as they do the
credibility of lay witnesses who appear before them.

B. Role of Prosecutors in Monitoring Police Misconduct

The Board of Inquiry report conducted limited inquiries of
prosecutorial agencies in formulating its recommendations.'” A
more comprehensive study needs to be done. There is a wide range
of opinions by prosecutors regarding the Rampart corruption probe.

173. See BOARD OF INQUIRY, supra note 6, at 280-82.
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Likewise, there is a range of opinions by police officers regarding the
responsibility of prosecutors for many of the problems that have been
created. Although the District Attorney’s Office is conducting its
own probe of the matter, an outside review, such as that being con-
ducted of the LAPD, appears to be justified.'™

Recommendation #34: Create an independent commission
to investigate the District Attorney’s Office’s handling of
Rampart cases to determine what it might have done to
better prevent, expose, and deal with the Rampart scandal
and, more generally, issues of police perjury and miscon-
duct.

In informal interviews, the following problems have been identi-
fied in how the District Attorney’s Office evaluates cases and han-
dles incidents of police perjury and misconduct;

1. Prosecutors fail to press officers to determine the accu-

racy of their testimony.

2. Police officers feel pressured to testify in a manner that

will support the prosecution’s case.

3. The District Attorney’s Office has failed to adopt

an explicit policy defining prosecutors’ Brady'”

174. Fairly or unfairly, there is a perception that the Los Angeles District
Attorney’s Office cannot objectively evaluate its own prosecutors’ conduct
given its stake in the outcome of the investigation. Accordingly, several public
officials have called for independent reviews of the office’s conduct contrib-
uting to the Rampart corruption incident.

175. In Brady v. Maryland, 373 U.S. 83, 87 (1963), the United States Su-
preme Court held that prosecutors have a duty to disclose “evidence favorable
to the accused . . . where the evidence is material either to guilt or to punish-
ment . ...” See also People v. Ruthford, 14 Cal. 3d 399, 405-06, 534 P.2d
1341, 1345, 121 Cal. Rptr. 261, 265 (1975) (holding that “either intentional or
negligent prosecutorial suppression of substantial material evidence favorable
to the accused denies to the defendant a fair trial and requires reversal”). In
Giglio v. United States, 405 U.S. 150 (1972), the prosecution’s obligations
were extended to require disclosure of information and materials that could be
used to impeach prosecution witnesses. During their interviews, prosecutors
and police revealed a wide range of views on the scope of Brady obligations.
Thus, a key issue to be examined is whether there needs to be better training on
and better policies regarding the disclosure of exculpatory and impeachment
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obligations (the duty of prosecutors to provide material
to the defendant which would be favorable to the de-
fense), thereby causing prosecutors to fail in their duty
to ask for, identify, and disclose relevant Brady infor-
mation.

Police officers are instructed by superiors not to create
or provide Brady material to prosecutors without ex-
press requests.

Prosecutors have no effective mechanism to report po-
lice perjury and misconduct.

Prosecutors have failed to institute an effective mecha-
nism for tracking and monitoring police perjury and
misconduct.

Prosecutors feel torn in political struggles between of-
ficers and their supervisors regarding the handling of
individual cases.

Given the volume of cases, prosecutors are limited to
being reactive, not proactive, in preventing police per-
jury and misconduct.

Prosecutors feel that some officers have the attitude
that the prosecutors are not aggressive enough in se-
curing convictions and too readily abandon the inter-
ests of the police.

Police officers feel like they must direct prosecutors,
not vice versa, in the handling of criminal matters.

633

We repeat these allegations because all are serious and all are
deserving of investigation. An independent commission to examine
the District Attorney’s Office’s handling of police perjury and mis-
conduct, and to probe these allegations, is needed. Based on these
concerns, and all that we have learned, we also make the following
recommendations.

Recommendation #35: Develop policies within the District
Attorney’s Office to better identify and prevent police mis-
conduct during trials.

materials.
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Recommendation #35(a): Require the District Attorney’s
Office to adopt an office policy defining and enforcing
prosecutors’ Brady responsibilities.

Recommendation #35(b): Adopt procedures for deputy
district attorneys to report and track lying by police officers
in criminal proceedings.

Recommendation #35(c): Adopt procedures for deputy
district attorneys to report and track cases declined or dis-
missed because of problems with officer credibility.

Key problems must be addressed regarding the relationship be-
tween the LAPD and the District Attorney’s and City Attorney’s Of-
fices. First, prosecutors and police feed on each other’s desire to
“win” the case.'” Given these attitudes, there is no check on
whether the LAPD and prosecutors are fulfilling their Brady obliga-
tions. To have meaningful reform, the culture in each office must
change. Several prosecutors, as well as others, remarked to us that
there were occasions in which prosecutors likely suspected police
wrongdoing, but creating such a confrontation would be unpleasant
and, besides, the police were handing them all the evidence needed
to get a guilty plea or conviction.

Adherence to constitutional and statutory standards for searches
and seizures should not be viewed as technical legal rules that some-
how impede the search for justice. Although the overwhelming
number of prosecutors and police officers would strongly object to
the knowing use of perjured testimony or false information in a court
proceeding, most feel pressure to “package” their testimony in a way
most favorable to the prosecution. Additional training and investi-
gation appears to be needed to identify and eliminate pressures,

176. As H. Richard Uviller, a former prosecutor writes, “[E]ven the best of
the prosecutors—young, idealistic, energetic, dedicated to the interest of jus-
tice—are easily caught up in the hunt mentality of an aggressive office. ... I
know that the earnest effort to do justice is easily corrupted by the institutional
ethic of combat.” H. Richard Uviller, The Neutral Prosecutor: The Obligation
ofogispassion in a Passionate Pursuit, 68 FORDHAM L. REv. 1695, 1702
(2000).
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internal or otherwise, on officers to slant, even in the slightest man-
ner, their testimony in favor of the prosecution.

There also appears to be tension over whether it is part of the
prosecutors’ role to evaluate witness credibility, including that of
police officers.!”” While ultimately the judge or jury will act as the
fact finder in a case, prosecutors do have a legitimate responsibility
to question and evaluate a police officer’s credibility. This responsi-
bility is particularly acute given that the overwhelming number of
cases are resolved without a trial. In fact, the Legal Policies Manual
of the Los Angeles District Attorney’s Office specifically requires its
deputies to evaluate whether a witness will make a mistake in re-
calling an event, has a motive to fabricate, or has bad recollection.'”®
No distinction is made in the Legal Policies Manual between evalu-
ating the credibility of police witnesses and that of civilian witnesses.

Given the relatively low evidentiary standard of probable cause
for the filing of criminal charges, greater efforts must be made by
prosecutors and police supervisors to evaluate the strength and credi-
bility of a case before it is filed. Indeed, following Proposition 115,
which allows one officer to present hearsay testimony to support a
charge with probable cause, there is an even greater need to aggres-
sively investigate and evaluate the credibility of evidence before it is
presented to the court.'”

One of the specific practices leading to problems in the credibil-
ity of evidence is the use of boilerplate language in police reports.
Police supervisors, prosecutors, and even the judges are often lulled
into a false complacency by the repetitive nature of reports that are

177. See generally Lisa C. Harris, Note, Perjury Defeats Justice, 42 WAYNE
L. Rev. 1755, 1772 n.69 (1996) (finding that when interviewed, the most
common response of prosecutors to the question of why they do not pursue
more perjury cases was that it was the duty of the jury to handle factfinding
and evaluation of witness credibility).

178. See L.A. COUNTY DIST. ATTORNEY’S OFFICE, LEGAL POLICIES
MANUAL 1-7 (1998).

179. There may also be a need to review the intake procedures of the District
Attorney’s and City Attorney’s Offices. As currently structured, intake prose-
cutors do not do follow-up on cases that are charged. At least one prosecutor
suggested that random follow-ups be made, especially in cases involving in-
jured suspects, so that the charging deputies have a better sense of what to look
for when evaluating cases for charging,
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filed.!® Although consistency is important in the manner in which
reports are written, simple boilerplate language should not be used if
it inadequately describes the specific circumstances of an arrest or
observed criminal activity.

Additionally, extra efforts must be taken to ensure that prose-
cutors and police officers understand and take seriously the scope of
their ethical obligations, both in and out of court. While most prose-
cutors and officers will admit that they were given some training and
materials on their ethical obligations, these responsibilities are not
stressed as they continue their training in the field. One indication of
this failure is that many prosecutors are not familiar with the content
of their ethics manual or are troubled by the various interpretations
of Brady obligations to disclose information to defendants given by
various supervisors in their office.

Indeed, a key to preventing a recurrence of the Rampart incident
is a recognition of the failure of the District Attorney’s Office to re-
quest internal reports indicating police officers involved in their
cases may have lied or mishandled their investigations. For years,
there appears to have been a “don’t ask, don’t tell” policy. Although
it may not be an easy matter to define exactly what qualifies as
Brady material,"® for there to be meaningful change, prosecutors and
police officials must work together to come to a common under-
standing of their ethical obligations. If necessary, the Inspector Gen-
eral of the Police Commission should coordinate and support these

180. See Gabriel J. Chin & Scott C. Wells, The “Blue Wall of Silence” as
Evidence of Bias and Motive to Lie: A New Approach to Police Perjury, 59 U,
PITT. L. REV. 233, 248-49 (1998) (suggesting that courts hear the same
“dropsy” testimony hundreds of times in one year).

181. Not only is there an enormous library of case law interpreting Brady
obligations, but there are practical concerns as well. These concerns were
identified as follows: (1) police supervisors may be reluctant to ask for re-
writing of reports if such rewrites are viewed as the creation of Brady materi-
als; (2) police officers feel undue scrutiny if any mistake, in any case, is
viewed as discoverable Brady material; (3) there can be a tension between
prosecutors’ interpretations of Brady responsibilities and the limitations placed
on the disclosure of police personnel files under Pitchess v. Superior Court, 11
Cal. 3d 531, 522 P.2d 305, 113 Cal. Rptr. 897 (1974), and California Evidence
Code section 1043; (4) police personnel records are routinely purged pursuant
to California Government Code section 34090, thus leaving the prosecution
and defense without access to possibly relevant information,
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efforts, with input from the defense and Public Defender’s Bar. A
starting point may be the words of wisdom of Justice John Paul Stev-
ens in his comments regarding a prosecutor’s duty to ensure a fair
trial. As he stated, “because we are dealing with an inevitably im-
precise standard, . . . the prudent prosecutor will resolve doubtful
questions in favor of disclosure.”!%2

One needed reform is developing a mechanism within the Dis-
trict Attorney’s Office for tracking problems with police officers.
The District Attorney’s Office is obviously large, and an unethical
police officer can be inadvertently shielded by the fact that he or she
is dealing with so many different prosecutors. Therefore, the office
should institute a system for tracking police officers who have lied,
including cases that have been dismissed because of problems with
an officer’s credibility.

Recommendation #36: Develop specific policies within the
District Attorney’s Office requiring that the Inspector Gen-
eral and the Police Chief be informed whenever the District
Attorney’s Office has probable cause that a police officer
committed misconduct, such as by perjury or failing to dis-
close Brady material.

Both prosecutors and police officers appear to be frustrated over
the lack of direction in how they should handle situations when they
know or suspect an officer is lying. Indeed, both report compla-
cency, or worse, by superiors when such allegations are reported.'**

There must be clear direction on how perjury or misconduct is
reported. The District Attorney’s Office should institute a tracking
system for identifying officers who have been suspected of lying in
other cases. As it stands now, such information is generally avail-
able by “word of mouth,” but there are no safeguards to ensure that

182. United States v. Agurs, 427 U.S. 97, 108 (1976).

183. For example, Officer Rafael Perez has testified that his supervisor not
only knew of his activities, but specifically instructed him to lie on police re-
ports in order to have a more successful prosecution. See Scott Glover & Tina
Daunt, Tip on Perez Went to Allegedly Corrupt Officer, L.A. TIMES, Mar. 23,
2000, at Al.
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claims of perjury or misconduct are thoroughly investigated and
remedied.

There are particular pressures on less senior prosecutors when
confronted with incidents of suspected police perjury. First, there is
a lack of confidence in challenging the word of a seasoned law en-
forcement official. Second, there is often inadequate time for the
line deputy to investigate his or her suspicions, and he or she is re-
luctant to report any suspicions until some preliminary investigation
is completed. Third, new prosecutors often have not developed the
instincts to appreciate when the officers’ testimony is suspect.
Fourth, even when misconduct is reported, there is no formal mecha-
nism for the line attorney to receive feedback on how the problem
was resolved. Finally, prosecutors are afraid of being blackballed or
labeled by officers and superiors who challenge their assessments.

Internal changes in the District Attorney’s and City Attorney’s
Offices need to be made to address these concerns.'®* These changes
range from instituting formalized chains of reporting misconduct to
tracking officers who have lied as witnesses. Other changes should
also be considered. For example, previous studies of the District
Attorney’s Office identified a deficiency in the criteria used to pro-
mote prosecutors.

Recommendation #37: Reconsider criteria for promotion
within the District Attorney’s Office and the City Attorney’s
Office to include recognition of a prosecutor’s efforts to
identify and act on officer perjury and misconduct.

Promotions within the District Attorney’s Office often include
consideration of conviction rates.'® Such a promotion and award

184, The California Prosecutors Manual notes that it may “be desirable to
develop a means of communication sufficient to apprise appropriate personnel
of all information gathered or used in connection with a particular case.” CAL.
DIST. ATTORNEYS ASS’N, ETHICS AND RESPONSIBILITY FOR CALIFORNIA
PROSECUTORS 93 (1992). In light of the Rampart corruption incident, formal-
ized systems for both reporting misconduct and notifying prosecutors of the
result of investigations and disciplinary actions regarding those reports must be
instituted.

185. See ADVISORY COMM. FOR THE OFFICE OF THE DIST. ATTORNEY,
REPORT OF THE LOS ANGELES COUNTY BAR ASSOCIATION 76 (1994).
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structure maximizes the incentive for prosecutors to disregard prob-
lems with police credibility that may undercut the strength of the
prosecutor’s case. The basis for promotion and recognition should
be broadened to include recognition of a prosecutor’s efforts to ferret
out perjury and misconduct.

Both prosecutors and officers have noted that prosecutorial pri-
orities, set on the basis of political promises, have contributed to the
current problem with police perjury and misconduct. Aggressive ef-
forts to counter gang activity, either by civil injunctions or criminal
prosecutions (including through the “three-strikes initiative™), have
been misperceived as a green light to be overly aggressive in the
handling of cases against suspected gang members.

While none of those interviewed wished to be less zealous in the
prosecution of gang cases, there was an honest recognition that po-
litical rhetoric could influence how these cases are handled. Main-
streaming gang cases may help to remedy the problem of creating in
some officers’ and prosecutors’ minds the perception that different
rules apply when handling these cases.

Recommendation #38: Revise the system for receiving and
investigating citizen complaints about officer’s behavior,
including requiring that all complaints about officer mis-
conduct be forwarded to the Inspector General.

Under the current system, civilian complaints about police mis-
conduct that are submitted to prosecutorial agencies are evaluated for
possible criminal prosecution. Not surprisingly, these complaints
often lack the detail or evidentiary support for such filings. How-
ever, they may be the basis for further investigation. Reforms in the
manner in which civilian complaints to the District Attorney’s and
City Attorney’s Offices are handled may create a better early warn-
ing system for police misconduct.

One obvious requirement should be that all complaints filed
with any government agency regarding a police officer be forwarded
to the Inspector General of the Los Angeles Police Commission. The
onus should not be on the civilian to file a separate complaint with
the Police Department. Shuffling a civilian to another government
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office inevitably sends the message that their complaint will be bur-
ied in red tape.

Recommendation #39: Create an effective mechanism for
deputies in the Special Investigations Division (SID) of the
District Attorney’s Office to notify prosecutors outside of
SID of problems with specific officers.

Presently, the policy of the District Attorney’s Office is to make
Brady referrals only if an officer has been filed against or has been
the subject of an administrative disciplinary finding. There are nu-
merous cases, however, in which there is credible evidence that an
officer has lied, but because of witness, evidentiary, or statute of
limitations problems with the case, there is no formal filing or ad-
ministrative finding against the officer. As a result, information that
could create serious concerns about an officer’s credibility is not
provided to defense counsel. The District Attorney’s Office must re-
evaluate its Brady practices to ensure that all relevant evidence re-
garding an officer’s credibility be disclosed to defense counsel.

Recommendation #40: Prosecutors in the Special Investi-
gation Division should be given greater leeway to interview
officers involved in officer-involved shootings.

Although the Board of Inquiry report calls for return of the Roll-
Out Program in which prosecutors responded to the scene of officer-
involved shootings, it does not address the underlying problems with
the Roll-Out Program. Under the prior Roll-Out Program, there was
enormous frustration by prosecutors in being called to the scene and
then being limited as to whom they could interview or what part of
the crime scene they could examine. Prosecutors were told that they
“serve at the pleasure” of the investigating police.

Since the Board of Inquiry report was released, a new roll-out
protocol was instituted. In order to provide an effective, independent
review of officer-involved shootings, prosecutors must be given the
latitude to examine a crime scene and question those officers they
wish to question. Although the officers may invoke their right not to
provide statements, no artificial limitations should be placed on the
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SID prosecutors by law enforcement at the scene. We have heard
that the Police Protective League has been an obstacle to these re-
forms and encourage it to change its position to ensure full coopera-
tion in the Roll-Out Program.

Recommendation #41: Lies by police officers to other
court-related officials, including probation and parole offi-
cers, must be investigated and disclosed to defense counsel.

The testimony of police officers affects many different branches
of the criminal justice system. For example, police officers may
provide information to probation officers in trying to influence their
sentencing recommendations to the court. Lies by officers in these
reports must be treated as Brady material and disclosed to the de-
fense. Likewise, it must be thoroughly investigated by the District
Attorney’s Office, as well as by Internal Affairs. Moreover, as offi-
cers of the court, it is the responsibility of probation and parole offi-
cers to report such misconduct to the District Attorney’s Office, even
if the probation or parole officer does not use such information in his
or her report.

C. The City Attorney's Office

The City Attorney’s Office plays a unique role in the justice
system: it handles both criminal and civil cases. The City Attorney
is responsible for prosecuting misdemeanor cases.'® Additionally,
the City Attorney represents the City in all civil litigation and, absent
a conflict of interest, frequently represents individual police officers
as well. The City Attorney’s Office, through all of these roles, can
and must play a key role in preventing and uncovering misconduct
by police officers.

186. See LOS ANGELES, CAL., CHARTER art. 2, § 271(c) (1999) (effective
July 1, 2000).
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Recommendation #42: Create an independent commission
to investigate the City Attorney’s Office to determine what
it might have done to better prevent, expose, and deal with
the Rampart scandal and, more generally, issues of police
perjury and misconduct.

There must be a careful evaluation of the City Attorney’s Office
in this regard. A recent case illustrates this need. The case involved
Officer Edward Ruiz.'"®” Ruiz worked the 77th Division. He lied
about a young African American man having a gun when Ruiz and
his probation partner stopped the youth, purportedly after they saw a
broken window. The charges were dismissed after the City Attorney
informed the judge that an independent investigation revealed that
the officers were lying. The City Attorney’s Office, however, did
not report this to Internal Affairs. The City Attorney’s office later
explained that the decision was left to the deputy city attorney who
had tried the case. Ultimately, Ruiz was given a twenty-two-day
suspension by a Board of Rights. He was indicted by a federal grand
jury in April, pled guilty to civil rights violations, and resigned from
the LAPD.

A recent newspaper article stated,

City Attorney James K. Hahn acknowledged yesterday
that his office should have reported information it obtained

in 1995 concerning alleged false testimony by two police

officers indicted by a federal grand jury last week.

Hahn called the failure to report the allegations to the Po-
lice Department’s Internal Affairs Division “a breakdown
. . . in what should happen.” He said prosecutors have a
duty to report to the district attorney or to the Police De-
partment “if we believe that a crime has been commit-

ted. 188

This example is used to illustrate the need for a thorough exami-
nation of how the City Attorney’s Office can better deal with prob-
lems in the Police Department. This includes the City Attorney’s

187. See Scott C. Smith, Hahn Calls Failure to Report Alleged Misconduct a
“Breakdown”, METROPOLITAN NEWS-ENTERPRISE, Apr. 12, 2000, at 1.
188. Id.
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responsibilities in civil cases as well. Because the City Attorney rep-
resents the City in police abuse cases brought against it, the City At-
torney’s Office has a crucial role to play in risk management. The
office is in an important position to identify officers and police prac-
tices that are often the basis for lawsuits and liability for the City.
There should be a careful evaluation of how the City Attorney has
performed these tasks and what improvements might be imple-
mented.

Some may criticize the number of study commissions proposed
in this Report—one each for the Police Department, the District At-
torney, and the City Attorney. But the reality is that each of these in-
stitutions plays a crucial role in the criminal justice system and each
needs to be studied carefully to see how its functioning can improve
to prevent and deal with police abuses.

Also, all of the recommendations for improved handling of
criminal cases in the District Attorney’s Office apply to criminal
prosecutions handled in the City Attorney’s Office. For instance, the
City Attorney’s Office, too, needs clearer policies for dealing with
Brady material.

Recommendation #43: Attorneys in the City Attorney's Of-
fice must fulfill their obligations both as counsel to the City
and as officers of the court.

One key problem the City Attorney’s Office must resolve is its
asserted conflict in defending police officers charged with miscon-
duct and ensuring that the City is not plagued by rogue police offi-
cers. We have heard voiced by many individuals a strong perception
that the City Attorney’s Office too often protects bad officers and
does not do enough to remedy problems in the LAPD.

In conversations with high-level officials in the City Attorney’s
Office, we have heard awareness and sensitivity to the problems of
conflicts of interest. Yet, further consideration of this problem is es-
sential. The City Attorney’s client, of course, is the City of Los An-
geles. The City Attorney also may represent individual officers if
there is not a conflict of interest. But problems can develop in repre-
senting officers. For instance, if the City Attorney’s Office learns of
wrongdoing in the course of representing an officer, it is unable to
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turn this information over to Internal Affairs or use it in risk man-
agement. Thus, there is an obvious conflict between the City Attor-
ney’s duty to its two clients in that instance: the City and the officer.

There are several possible approaches to such problems, in-
cluding: (1) increased hiring of outside counsel in cases where the
City Attorney’s Office has a conflict; (2) proactive efforts by the
City Attorney’s Office to discover and remedy police misconduct,
including the tracking of officers involved in incidents leading to
lawsuits against the Department and the City; (3) regular reports to
the public of police misconduct cases and their costs; and (4) in-
creased involvement of the City Attorney’s Office in “risk manage-
ment” by the LAPD, including the training of officers and members
of Board of Rights panels. All of these are worthy of further consid-
eration as part of an overall evaluation of the City Attorney’s han-
dling of matters concerning the Police Department.

D. Public Defender’s Office

The Public Defender’s Office is another crucial institution in the
criminal justice system. It represented a very high percentage of the
defendants in Rampart division cases. We understand that it recently
completed an investigation of the Rampart scandal.

Recommendation #44: The Public Defender’s Office
should release a report detailing the findings of its investi-
gation of the Rampart corruption scandal, including any
findings regarding the responsibility of defense counsel for
the improper convictions of their clients.

Clearly, there has been a major breakdown in the checks and
balances of the criminal justice system. Many of the defendants
convicted during the Rampart corruption incident pled guilty, with
the consent of their counsel, to charges they did not commit. To
what extent were defense counsel aware of their clients’ innocence
and nonetheless agreed to their clients’ pleas? What additional in-
vestigation could and should have been done to protect their clients?
Why weren’t defense counsel more aggressive in attacking the police
and prosecution’s cases? What additional resources, discovery, and
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training is necessary to prevent recurrence of false convictions? All
of these questions are yet to be answered, but are vital to true reform.

VII. CONCLUSION

As discussed at the outset of this Report, it is not meant to be a
comprehensive review of the criminal justice system in Los Angeles,
of the Los Angeles Police Department, or the Rampart scandal. In-
stead, it is a Report based on several months of work by a group of
volunteers with the task of analyzing the Board of Inquiry report.
Our overall conclusion is that the Board of Inquiry report makes
many important points and a number of laudable recommendations,
but it ignores the real problems that gave rise to Rampart and plague
the Police Department.

Most of all, the Board of Inquiry fails to recognize or discuss the
culture of the Los Angeles Police Department and how it gave rise to
the Rampart scandal. The Board of Inquiry is a management account
of the problem in that it largely spares management from criticism.
Yet, it is clear, that management is responsible for the culture that
exists within the Department and that Rampart is a result of the fail-
ure of the Department’s leadership.

The ultimate goal must be to determine the scope of the problem
and to understand its causes so as to take remedial steps that this
never happens again. The hope is that this crisis provides a unique
opportunity for reform. This opportunity must not be squandered.
This Report is written with the strong belief that reform is possible
and that future Ramparts can and must be prevented.
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APPENDIX

List of Recommendations Contained in the Report

Recommendation #1: An independent commission should be
created by the City of Los Angeles with the mandate of thoroughly
investigating the Los Angeles Police Department, including assess-
ing the extent and nature of police corruption and lawlessness. The
commission must be given adequate funds, powers, and personnel
for a thorough investigation. The commission should be external to
the Police Department and report to the Mayor, the City Council, the
City Attorney, the Police Commission, and the people of Los Ange-
les.

Recommendation #2: Officers with knowledge of wrongdoing
in connection with the Rampart scandal should be encouraged to re-
veal what they know by granting them immunity from discipline for
their failure to reveal wrongdoing previously. This, however, would
not immunize any other wrongdoing by officers; the immunity would
be solely for the failure to come forward and report prior wrongdoing
by others. This likely should be extended to knowledge of wrong-
doing in other CRASH units, and as warranted to other units and di-
visions.

Recommendation #3: A consent decree between the City of Los
Angeles and the Justice Department is essential in reforming the Los
Angeles Police Department. In the absence of a consent decree, a
judgment in a “pattern and practice” case brought by the Justice De-
partment is necessary for effective reform.

Recommendation #3(a): The consent decree shall remain in ef-
fect for at least five years and then can be lifted only after the City
demonstrates substantial compliance for a period of two years. The
consent decree should provide for the federal judge to order contin-
ued monitoring and compliance if deemed necessary after this pe-
riod.
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Recommendation #3(b): There should be semi-annual review of
the terms of the consent decree and the degree of compliance with it.
An outside monitor should be required to submit semi-annual reports
simultaneously to the court, the City, and the public on compliance
with the consent decree.

Recommendation #4: An outside monitor or auditor with en-
forcement authority is necessary to oversee the implementation of
the consent decree.

Recommendation #5. The management of LAPD must accept
and implement the Christopher Commission’s mandate to move from
the overaggressive, paramilitary policing culture to one of openness,
problem solving, and community engagement. An expert group
should be formed, including officers from every rank and also civil-
ians, to forge a culture transformation blueprint to achieve that
change.

Recommendation #6: Community policing must be imple-
mented.

Recommendation #6(a): Restore the Senior Lead Officers Pro-
gram.

Recommendation #6(b): Evaluation and promotion criteria
should include community-based policing activities.

Recommendation #6(c): Officers should receive training on
community policing activities.

Recommendation #6(d): It should be a requirement that higher-
level supervisors spend time in the field.

Recommendation #6(e): Meetings with communities should be
required at least once each quarter of a calendar year.

Recommendation #7. Improvements in training are needed.



648 LOYOLA OF LOS ANGELES LAW REVIEW [34:545

Recommendation #7(a): Identify areas in which training of
LAPD officers is deficient in comparison to national and California
standards and require improvements in these areas.

Recommendation #7(b): Mandate training as to supervisor re-
sponsibilities and duties.

Recommendation #7(c): Mandate training of civilian personnel,
such as civilian members of Boards of Rights.

Recommendation #7(d): Require training of all officers as to
ethics and civil rights, including use of outside experts.

Recommendation #8: Require greater protections for “whistle-
blowers” within the LAPD who expose wrongdoing by other offi-
cers.

Recommendation #8(a): Establish a policy protecting officers
who expose wrongdoing from retaliation.

Recommendation #8(b): Develop a system where officers may
report wrongdoing by other officers to the Inspector General with an
assurance of confidentiality and with protection from reprisals.

Recommendation #8(c): Develop a procedure and standards for
investigating and punishing supervisors who retaliate against whis-
tleblowers.

Recommendation #9. Reform recruitment to include more care-
ful screening and also to provide more aggressive efforts to increase
the number of women and minority officers.

Recommendation #9(a): Institute improved screening of candi-
dates for the Police Department to determine, in every respect, fit-
ness for being an officer.
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Recommendation #9(b): Aggressive efforts must be made to in-
crease the number of women officers in the Department and to en-
sure that there is no discrimination in recruitment or employment
against women, racial minorities, and gays and lesbians.

Recommendation #10: Require greater controls on specialized
units within the LAPD.

Recommendation #10(a). Selection criteria for specialized units
should be developed.

Recommendation #10(b): A standardized system for selecting
officers for specialized units, with a screening system similar to that
used for vice, should be implemented.

Recommendation #10(c): There should be regular audits of spe-
cialized units to ensure compliance with the rules and standards of
the LAPD.

Recommendation #11. Officers must have counseling resources
available, without fear that seeking and receiving counseling will be
used against them.

Recommendation #12: The Los Angeles Police Protective
League must play a key role in bringing about a change in the culture
of the Los Angeles Police Department and in reforming the Depart-
ment.

Recommendation #13: Amend the Los Angeles City Charter to
increase the responsibilities of the Police Commission, including
making it a full-time position, changing its manner of selection, and
requiring City Council approval for the removal of a Commissioner.
Adequate resources must also be provided to the Police Commission
to manage the Department effectively.

Recommendation #14: The powers and especially the independ-
ence of the Inspector General should be strengthened.
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Recommendation #14(a): The City Charter should be amended
to provide that the Inspector General is appointed by the Mayor,
subject to confirmation by the City Council. The Inspector General
should be appointed for a five-year term, not to run concurrently with
the five-year term of the Police Chief. The Inspector General may be
removed during the term only if removal is approved by a majority
vote of the City Council.

Recommendation #14(b): The City Charter should be amended
to provide that the Inspector General may investigate any matter and
that an investigation cannot be prevented or discontinued by the Po-
lice Commission.

Recommendation #15: A permanent special prosecutor, ideally
located in the California Attorney General’s Office, should be ap-
pointed to investigate criminal wrongdoing by officers within the
Los Angeles Police Department.

Recommendation #16: Improve the system for receiving com-
plaints against officers, including simplifying the process for receiv-
ing complaints and creating an Office of Citizen Complaints mod-
eled after the San Francisco system.

Recommendation #17: Improve the system for screening com-
plaints against officers, including creating a probable cause officer to
screen complaints and determine which complaints are worthy of
further investigation.

Recommendation #18: Improve the system for investigating
complaints; in particular, there must be substantial reforms of Inter-
nal Affairs, including creating civilian oversight.

Recommendation #18(a): Develop a procedure for longer-term
assignments to Internal Affairs and for greater continuity in the in-
vestigation and processing of complaints.

Recommendation #18(b): Create civilian oversight for Internal
Affairs.
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Recommendation #19: Improve the system of adjudicating
complaints against officers by, for example, creating a civilian re-
view board to replace the current Board of Rights.

Recommendation #20: Improve the system for disciplining offi-
cers through the development of a “uniform penalty guide” for disci-
plining officers.

Recommendation #21: Implement a system of tracking com-
plaints against police officers.

Recommendation #21(a). Establish a system for the centralized
reporting of all complaints of police misconduct.

Recommendation #21(b): The system should provide the ability
to track individual complaints and all of the complaints against a
specific officer.

Recommendation #21(c): Standards must be developed as to
when and how information in the tracking system may be accessed
and used.

Recommendation #21(d): Require analysis of data over specific
time periods for the Department, for divisions, and for individual of-
ficers.

Recommendation #21(e): Accountability for the volume of offi-
cer complaints and corrective action must rest with the command
staff (Lieutenants, Commanders, Bureau Chiefs, Deputy Chiefs, and
the Chief of Police). This data should be used in considerations of
command staff promotions, pay raises, and assignments.

Recommendation #21(f): Institute a system for tracking all set-
tlements and judgments against the City for the actions of LAPD of-
ficers, including a requirement that notice of such awards be given to
the Police Commission, the Claims Board, the Mayor, and the City
Council.
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Recommendation #22: An independent investigative unit for of-
ficer-involved shootings should be created.

Recommendation #23: A new policy for obtaining statements
from officers involved in shootings should be developed.

Recommendation #24. Civilian oversight, through the Inspector
General, of officer-involved shootings should be implemented.

Recommendation #24(a). Require immediate notification of the
shooting to the Inspector General.

Recommendation #24(b): Require the Inspector General to de-
velop a “roll out” team with full and complete access to the shooting
scene, evidence, and the investigation by OIS, including statements
of involved officers and witnesses, with the right to document any
aspect of the incident or investigation.

Recommendation #24(c): Require the Inspector General to in-
dependently document and report any violation, in letter or spirit, of
OIS policy.

Recommendation #25: Policies should be adopted to protect ci-
vilian witnesses in officer-involved shootings.

Recommendation #25(a): Develop a protocol that requires that
unless there is probable cause for arrest, no civilian witness shall be
arrested, detained, handcuffed, or otherwise intimidated by OIS or
any LAPD officers at the scene. The protocol should require that all
relevant civilian witnesses be interviewed.

Recommendation #25(b): No statements will be required from
any independent civilian witness unless it is fully and completely
voluntary, which begins with an admonition that the witness is free
to not give a statement, and is fully advised of his or her right and the
procedure to make a citizen’s complaint regarding the shooting or the
post-shooting conduct of the officers or investigators.
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Recommendation #26: Independent oversight of shootings
should be implemented.

Recommendation #27. There must be continued and increased
implementation of reforms to prevent racial bias and racial profiling.

Recommendation #28: Police rules and procedures must require
that officers present to prosecutors all reports concerning an incident.

Recommendation #29. Training of police officers to be wit-
nesses must be reoriented to stress accuracy in all respects.

Recommendation #30: Require, by statute or amendment to the
Code of Judicial Ethics, that judges inform prosecutors and the Po-
lice Department if they have made findings that a police officer made
false statements or committed perjury.

Recommendation #31. Limit the ability of the District Attor-
ney’s Office to use its ability to exclude a judge, at least in terms of
limiting the number of times that the District Attorney’s Office may
exclude any single judge from criminal cases.

Recommendation #32: Judges must take seriously their respon-
sibility for ensuring that there is a true, factual basis for a guilty plea.

Recommendation #33: Encourage diversity and balance in the
selection of judges and promote increased sensitivity by judges to the
issue of police perjury and misconduct.

Recommendation #34: Create an independent commission to
investigate the District Attorney’s Office’s handling of Rampart
cases to determine what it might have done to better prevent, expose,
and deal with the Rampart scandal and, more generally, issues of po-
lice perjury and misconduct.

Recommendation #35: Develop policies within the District At-
torney’s Office to better identify and prevent police misconduct
during trials.
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Recommendation #35(a): Require the District Attorney’s Office
to adopt an office policy defining and enforcing prosecutors’ Brady
responsibilities.

Recommendation #35(b): Adopt procedures for deputy district
attorneys to report and track lying by police officers in criminal pro-
ceedings.

Recommendation #35(c). Adopt procedures for deputy district
attorneys to report and track cases declined or dismissed because of
problems with officer credibility.

Recommendation #36: Develop specific policies within the
District Attorney’s Office requiring that the Inspector General and
the Police Chief be informed whenever the District Attorney’s Office
has probable cause that a police officer committed misconduct, such
as by perjury or failing to disclose Brady material.

Recommendation #37: Reconsider criteria for promotion within
the District Attorney’s Office and the City Attorney’s Office to in-
clude recognition of a prosecutor’s efforts to identify and act on offi-
cer perjury and misconduct.

Recommendation #38: Revise the system for receiving and in-
vestigating citizen complaints about officer’s behavior, including re-
quiring that all complaints about officer misconduct be forwarded to
the Inspector General.

Recommendation #39: Create an effective mechanism for
deputies in the Special Investigations Division (SID) of the District
Attorney’s Office to notify prosecutors outside of SID of problems
with specific officers.

Recommendation #40: Prosecutors in the Special Investigation
Division should be given greater leeway to interview officers in-
volved in officer-involved shootings.
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Recommendation #41. Lies by police officers to other court-
related officials, including probation and parole officers, must be in-
vestigated and disclosed to defense counsel.

Recommendation #42: Create an independent commission to
investigate the City Attorney’s Office to determine what it might
have done to better prevent, expose, and deal with the Rampart scan-
dal and, more generally, issues of police perjury and misconduct.

Recommendation #43: Attorneys in the City Attorney’s Office
must fulfill their obligations both as counsel to the City and as offi-
cers of the court.

Recommendation #44. The Public Defender’s Office should
release a report detailing the findings of its investigation of the Ram-
part corruption scandal, including any findings regarding the respon-
sibility of defense counsel for the improper convictions of their cli-
ents.
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